As Passed by the House

132nd General Assembly
Regular Session Am. H. B. No. 223

2017-2018
Representative Dever

Cosponsors: Representatives Anielski, Antonio, Blessing, Boggs, Lepore-Hagan,

Rogers, Sweeney

A BILL

To amend sections 2323.58, 2323.581, 2323.582,
2323.583, 2323.584, 2323.585, 2323.586, and
2323.587 of the Revised Code relative to
transfers of structured settlement payment

rights.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2323.58, 2323.581, 2323.582,
2323.583, 2323.584, 2323.585, 2323.586, and 2323.587 of the

Revised Code be amended to read as follows:

Sec. 2323.58. As used in this section and sections

2323.581 to 2323.587 of the Revised Code:

(A) "Annuity issuer" means an insurer that has issued aa—
iasugranee—a contract that is used to fund periodic payments

under a structured settlement.

(B) "Apptiecabte—daw_"Assignee" means anryof—the—foltowingy

TS aluj_ulJl_\_/ablc I J._uth_bJJ_ctJ‘_u\j the—terms—of—a party acquirinq or

proposing to acquire structured settlement—agreements
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payment rights from a transferee of those rights.

(C) "Dependent" meams—includes a spouse of a payee, a

minor child of a payee, er—and any other member—eof+the familyof

qr

a—payee—oF¥ Fer—person for whom—kyFaw—eor—by—eourt—order—or

deereer the payee is legally obligated to provide support,

including alimony.

(D) "Discounted present value" means the fair—present

value of #khe—future payments uwader—a—sErgetgred——setttement—that
+s—determined by discounting those payments to the present,
using the most recently published applicable federal rate for
determining the present value of an annuity, as issued by the

United States internal revenue service.

(E) "Gross advance amount" means the sum pavable to the

pavee or for the payee's account as consideration for a transfer

of structured settlement payment rights before any reductions

for transfer expenses or other deductions to be made from such
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consideration.

(F) "Independent professional advice" means the advice of

an attorney, a certified public accountant,

other licensed professional adviser—4f—ait—-

an actuary, or any
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“F—(G) "Interested party"

respect to a structured settlement, the paye

payee—means, with

e, any beneficiary

irrevocably designated under the annuity contract to receive

payments following the payee's death, the annuity issuer, the

structured settlement aegreemert—obligor,

the structured settlement that has continuing rights or

obligations to receive or make payments under the structured

settlement—agreement.

"Net advance amount" means the gross advance

+5—(H)

and any other party to
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amount less the aggregate amount of the actual and estimated

transfer expenses required to be disclosed under division (E) of

section 2323.582 of the Revised Code.

(I) "Payee" means an individual who is receiving periodic
payments under a structured settlement agreement—that are
excludable from the individual's gross income under federal
income taxation laws applicable to that individual and who
proposes to make a transfer of the rights to receive those

periodic payments.

HH—(J) "Periodic payments" includes both continuing
monthly or other periodic payments and scheduled future lump-sum

payments under a structured settlement.

F—(K) "Qualified assignment agreement" means an

agreement that provides for a qualified assignment, as defined

in section 130 of the "Internal Revenue Code of 1986," 100 Stat.
as amended—threouvgh—an—assigament—of—

2085, 26 U.S.C.A. 130(c),
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(L) Structured settlement" means an arrangement for

periodic payments of damages for imjury—te—a—persem—personal

injuries or sickness that is established by a settlement or a

court judgment in resolution of a tort claim.

Page 4

74
75
76

77
78
79
80
81
82

83
84
85

86
87
88
89
90
91
92

93
94
95
96

97
98

99

100
101
102



Am. H. B. No. 223
As Passed by the House

(M) "Structured settlement agreement" means an agreement,
judgment, stipulation, or release that embodies the terms of a
structured settlement, including the rights of a payee to

receive periodic payments.

(N) "Structured settlement obligor" means the party that
has the obligation to make continuing periodic payments to the
payee under a structured settlement agreement or a qualified

assignment agreement.

(O) "Structured settlement payment rights" means the
rights under a structured settlement agreement to receive
periodic payments from a structured settlement obligor or an

annuity issuer if either of the following applies:

(l) The ravees the—struetgred——settlement ubliguL, (o=

. . L ] i 1
agreement 1s a resident of this state.

(2) The structured settlement agreement was approved by a

court in this state.

(P) "Terms of a structured settlement" includes the terms

of a structured settlement agreement, am—3asuramece—the annuity

contract, a qualified assignment agreement, and any order or

approval by a Court, (= Lcoyuuoiblc admaTsErative authuLity, or
other government authority authorizing or approving the

structured settlement.

(Q) "Transfer" means a sale, assignment, pledge,
hypothecation, or any other form of alienation or encumbrance of
structured settlement payment rights made by a payee for

consideration. "Transfer" does not include the creation or

perfection of a security interest in structured settlement

pavment rights under a blanket security agreement entered into
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with an insured depository institution, in the absence of any

action to redirect the structured settlement payments to that

institution, or an agent or successor in interest thereof, or

otherwise to enforce the blanket security interest against the

structured settlement pavment rights.

(R) "Transfer agreement" means an agreement that provides
for the transfer of structured settlement payment rights from a

payee to a transferee.

(S) "Transfer expense" means any expense of a transfer

that is required under the transfer agreement to be paid by the

pavee or deducted from the gross advance amount, including but

not limited to, court filing fees, attorneys' fees, escrow fees,

lien recordation fees, judgment and lien search fees, finder's

fees, commissions, and other payments to a broker or other

intermediary. "Transfer expense" does not include pre-existing

obligations of the payee payvable for the payee's account from

the proceeds of a transfer.

(T) "Transferee" means a party acquiring or proposing to

acquire structured settlement payment rights through a transfer

Sec. 2323.581. No direct or indirect transfer of
structured settlement payment rights shall be effective, and no
structured settlement obligor or annuity issuer shall be
required to make any payment directly or indirectly to a
transferee or assignee of structured settlement payment rights,
unless the +rapsferee—has—provided—the—payee—and—other—

. i . Ceh e el . - .

2323582 eof +the RevisedCode—and—+the—transfer has been approved

in advance in a final order of a court of competent Jjurisdiction

. i ] . 2323 503 | 2303 £ou4 e 4y . i
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coede based on express findings by the court of all of the

following:

(A) The transfer is in the best interest of the pavee,

taking into account the welfare and support of the pavyee's

dependents.

(B) The pavyee has been advised in writing by the

transferee to seek independent professional advice regarding the

transfer and has either received that advice or knowingly waived

in writing the opportunity to seek and receive that advice.

(C) The transfer does not contravene any applicable

statute or order of any court or other government authority.

Sec. 2323.582. Not less than ten days prior to the date on
which a payee beeceomes—ebiigated—ugnder—signs a transfer
agreement, the transferee shall provide to the payee a separate
disclosure statement, in boldface type of the minimum size of

fourteen points, setting forth all of the following:

(A) The amounts and due dates of the structured settlement

payments that would be transferred under the transfer agreement;

(B) The aggregate amount of the payments described in

division (A) of this section;

(C) The discounted present value of the payments described

in division (A) of this section, which shall be identified as

the "calculation of current value of the transferred structured

settlement payments under federal standards for valuing

annuities," and the amount of the applicable federal rate used

in determining the discounted present wvalue;

)

(D) The gross advance amount—payabte—teo—the—pay

L
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H

El PN = + 1 EIEVNENEENPE NN
TOTT—L TIT |y & e s

O

Hh
qr
oy

=
O

Page 7

162
163

164
165
166

167
168
169
170

171
172

173
174
175
176
177

178
179

180
181

182
183
184
185
186
187

188
189



Am. H. B. No. 223
As Passed by the House

(E) An itemized listing of all—brekers'l ecoemmissieonss

qr
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I
b
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EEEENE I PN
T — O

Hh

his—seetieon applicable transfer expenses, other than attorneys'

fees and related disbursements pavable in connection with the

transferee's application for approval of the transfer, and the

transferee's best estimate of the amount of any such fees and

disbursements;

(F) The net advance amount tJa_yablC te—th Payee afEer

PR e n LT £ + 1 2 ot o n sz + 1 o o i = B ZNE i Xz 23 £
division—{(F)—of +this section by the discounted present—vatlue——of
the—payments—deseribed—in—adivision—{c)—of—+this——seetion effective
annual interest rate, which shall be disclosed as follows: "On

the basis of the net amount that vou will receive from us and

the amounts and timing of the structured settlement payments

that vou are transferring to us, vou will, in effect, be pavying

interest to us at a rate of ........... per cent per vyear";

(H) The aggregate amount of any penalty ana—the—aggregate—
ameognt—oef—any—or liquidated damages—ineluding—penatties,—
payable by the payee in the event of any breach of the transfer
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agreement by the payee;

(I) That the pavee has the right to cancel the transfer

agreement, without penalty or further obligation, not later than

the third business day after the date the agreement is signed by

the payee;

(J) That the pavee has the right to seek and receive

independent professional advice regarding the proposed transfer

and should consider doing so before agreeing to transfer any

structured settlement payment rights.

PN IERE S PNV
T CTTTOoOTT—T

Sec. 2323.583. A—ecourt—of—ecom ey
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approve—Following a transfer of structured settlement payment
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pursuant to sections 2323.58 to 2323.585 of the Revised Code,

all of the following_apply:
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iseleosure—stEatement structured

settlement obligor and the annuity issuer may rely on the court

order approving the transfer in redirecting periodic payments to

an assignee or transferee in accordance with the order approving

the transfer and shall, as to all parties except the transferee

or an assignee designated by the transferee, be discharged and

released from any and all liability for the redirected payments.

That discharge and release shall not be affected by the failure

of any party to the transfer to comply with sections 2323.58 to

2323.585 of the Revised Code or with the court order approving

the transfer.
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b +—F£ The transferee shall be liable to the structured

settlement obligor and the annuity issuer, as follows:

(1) For any taxes incurred by the structured settlement

obligor or annuity issuer as a consequence of the transfer, if

the transfer contravenes the terms of the structured settlement

PEDSDNE SN N PICIEIE N SN 0 ESIENESEeN £ + 1 ESE VST SN | E | o .
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approved—the—transfer—in—writing For any other liagbilities or

costs, including reasonable costs and attorneys' fees, arising

from compliance by the structured settlement obligor or annuity

issuer with the court order approving the transfer or from the

failure of any party to the transfer to comply with sections
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2323.58 to 2323.585 of the Revised Code.
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Neither the annuity issuer nor the structured

5 —Fhe—(C)

settlement obligor may be required to divide any periodic

payvment between the payvee and any transferee or assignee or

between two or more transferees or assignees.

(D) Any further transfer of structured settlement payment

rights by the payee may be made only if the transfer complies

with all of the requirements of sections 2323.58 to 2323.585 of

the Revised Code Gllld duco Llut \_,ulltJ_GL TIrc—alty GletJlJ‘.\_,ablC lavv.

Sec. 2323.584. (A) A persem—transferee shall file an
application under sections 2323.58 to 2323.585 of the Revised
Code for the approval in advance of a transfer of structured

settlement payment rights in the probate division of the court

of common pleas of the county in which the payee resides, except

that if the structured settlement agreement was approved by a

court of common pleas or other Ohio state court, the application

shall be filed in the Ohio state court that approved the
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structured settlement agreement. Ff—+the struyeturedsettlement

PN mands T2 Aot Borared bz AN N aaiiet el 7 a1l £47
EFE et WaS— ot —apPPp¥re Sy —att 3+ co¥rt;—aPe¥rSoR—SAgTrT— T
14 P A P 2292 £O 4 2292 E£oC £ o+ ]
TT (:Lb/t/J_J_\./(;lL,J_UJ.J aIToT T oo o CITUITO - 4 T [y 4 - AR A TS NS EErw L wAw §
Jal £ N 1 - =) £ + £ £ + + )
A\AW Lw O CTITT at/tJJ_U [ pun TTT [&aw S aTTCTT W (=3 C L OITo T E= L o C L T CTTOLITUr

(B) The following procedures shall apply to an application

for the approval in advance by a court of a transfer of
structured settlement payment rights under division (A) of this

section:

J_lJ_J.lkj uf thc C,Llub/lJ_\_,atJ_ull, thc The COurt

shall set——adate—and tJ‘.LLlC for—hold a tlmelv hearing on the

: : | NN i | PRy RN + £ £ +1h a
appllcatlon oG Stharr o Ty ctchat—cTranSTeree—orr—Ttnt—

and—place—of—+the—hearing. The payee shall appear in person at

the hearing unless the court determines that good cause exists

+
T

Lo
<7 Tty

to excuse the payee from appearing in person.

(2) Not less than twenty days prior to the date set by the
court for the hearing on an application filed pursuant to this

section, the transferee shall file with the court and shall

serve on the—ecourt—orany respoRsSiblre—adminrStrative avthority
ot etz a o] g EEEENER o+ ESEVC WL “E TN | ESIE S PSRN all
that—previoustyapproved—the—structured—settlement—on

1 1 = 1 3 4 P NN 4 4 =
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setttement—obliger including a parent or other guardian or

authorized legal representative of any interested party who is

not legally competent, in the manner prescribed in the Rules of

Civil Procedure for the service of process, a notice of the
proposed transfer and the application for its approval in

advance. The notice shall include all of the following:

(a) A copy of the application;
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(b) A copy of the transfer agreement;

(c) A copy of the disclosure statement provided by the

transferee pursuant to section 2323.582 of the Revised Code—ard—

(d) The pavyee's name, adge, and county of residence and the

number and ages of each of the pavee's dependents;

(e) A summary of both of the following:

(i) Anv prior transfers by the payvee to the transferee or

an affiliate, or through the transferee or an affiliate to an

assignee, within the four vears preceding the date of the

transfer agreement and any proposed transfers by the pavee to

the transferee or an affiliate, or through the transferee or an

affiliate to an assignee, applications for approval of which

were denied within the two years preceding the date of the

transfer agreement;

(ii) Anv prior transfers by the payee to any person or

entity other than the transferee or an affiliate, or an assignee

of the transferee or an affiliate, within the three vyears

preceding the date of the transfer agreement and any prior

proposed transfers by the payvee to any person or entity other

than the transferee or an affiliate, or an assignee of a

transferee or affiliate, applications for approval of which were

denied within the one year preceding the date of the current

transfer agreement, to the extent that the transfers or proposed

transfers have been disclosed to the transferee by the pavee in

writing or otherwise are actually known to the transferee.

(f) Notification of the date, time, and place of the

hearing on the application;
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+e)>—(g) Notification that any interested party may
support, oppose, or otherwise respond to the application,
in person or by counsel,
response containing the interested party's support of,
opposition to, or comments on the application or by

participating in the hearing;

+£—(h) Notification of the manner of filing a written
response to the application and the time within which the
response is required to be filed,

than fifteen days after the service of the transferee's notice,

by submitting to the court a written

which time shall be not less

in order for the court to consider it.
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Sec. 2323.585.

transfer of structured settlement payment rights shall incur any

penalty, forfeit any application fee or other payment,

No payee who proposes to make a
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otherwise incur any liability to the proposed transferee or any

assignee based on a failure of the transfer to comply with any
of the requirements of sections 2323.581 to 2323.584 of the

Revised Code.

(B) No provision of this section or section 2323.581,
2323.582, 2323.583, or 2323.584 of the Revised Code may be

waived by any payee.

(C) No provision of this section or section 2323.581,
2323.582, 2323.583, or 2323.584 of the Revised Code authorizes
any transfer of structured settlement payment rights in

contravention of applicable law or egiwves—effeet—to—Iimplies that

£ = = A 4] + + : =
any transfer A o C L OC TCTOI T o — C C T CTITTTTC LJQ_YJLLCLLL, J_J_\jll\,o CTICTr

otHd—under—any—appticakte—taw_under a transfer agreement that

was entered into prior to the effective date of this amendment

is valid or invalid.

(D) Any transfer agreement entered into on or after the

effective date of this amendment by a payee who resides in this

state shall provide that disputes under the transfer agreement,

including any claim that the payee has breached the agreement,

are to be determined in and under the laws of this state. No

such transfer agreement shall authorize the transferee or any

other party to confess judgment or consent to entry of judgment

against the pavee.

(E) No transfer of structured settlement payment rights

shall extend to any payments that are life-contingent unless,

prior to the date on which the payee signs the transfer

agreement, the transferee has established and has agreed to

maintain procedures reasonably satisfactory to the annuity

issuer and the structured settlement obligor for both of the

following:
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(1) Periodically confirming the pavee's survival;

(2) Giving the annuity issuer and the structured

settlement obligor prompt written notice in the event of the

pavee's death.

(F) If the payee cancels a transfer agreement, or if the

transfer agreement otherwise terminates, after an application

for approval of a transfer of structured settlement payment

rights has been filed and before it has been granted or denied,

the transferee shall promptly request dismissal of the

application.

Sec. 2323.586. Thre—Compliance with section 2323.582 of the

Revised Code and the fulfillment of the conditions set forth in

section 2323.581 of the Revised Code shall be solely the

responsibility of the transferee in any transfer of structured

settlement payment rights, and neither the structured settlement

obligor amd—nor the annuity issuer urpder—a—transfer—eor—transfer—
agreement—are—immune—frem—shall bear any responsibility for, or

1 1 1 N T z | Bl Y + 1 5 = EV
any liability—based—ugpor—anpy—elarm by —the—payee—or—anvParEys
E S SNPENESEE S0 SR ESIEVNENECNPE = = EIECNE IR PSR S NPV 0 N 0 2N 5 = I
CTT E= CITTTT (=3 CLalTo T LT J_(./LJ_lllJ_ll\j t_llJ_Uu\jll CIT rl(./L_Y =<7 & ye) |y (./LLJ_Y

are—the—subject—of—the—transfer—or—transfer—agreement_arising
from, noncompliance with the requirements or failure to fulfill

the conditions.

Sec. 2323.587. A violation of or failure to comply with

section 2323.581, 2323.582, 2323.583, 2323.584, 2323.585, or

2323.586 of the Revised Code is an unfair or deceptive act or

practice in violation of section 1345.02 of the Revised Code.

Section 2. That existing sections 2323.58, 2323.581,

2323.582, 2323.583, 2323.584, 2323.585, 2323.586, and 2323.587
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of the Revised Code are hereby repealed.

Section 3. Sections 2323.58, 2323.581, 2323.582, 2323.583,
2323.584, 2323.585, 2323.586, and 2323.587 of the Revised Code,
as amended by this act, shall apply to a transfer of structured
settlement payment rights under any transfer agreement entered

into on or after the effective date of this act.
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