HOUSE BILL 177

M3 01r0136

By: Chair, Environment and Transportation Committee
Introduced and read first time: January 15, 2020
Assigned to: Environment and Transportation and Appropriations

Committee Report: Favorable with amendments
House action: Adopted
Read second time: March 7, 2020

CHAPTER ______
AN ACT concerning

Environment — Water Infrastructure Assets — Authorlzatlon of Emergency
Actions and-Establishmen

FOR the purpose of authorizing the Department of the Environment to take certain
emergency actions to protect life, property, or the environment against risks arising
from dams, reservoirs, and similar waterway constructions that are in imminent
danger of failure; authorizing the Department or its agents to enter certain property
without prior notice to the owner of the property under certain circumstances;
requiring the Department to remain in charge and control of a certain water
infrastructure asset until a certain occurrence; authorizing the Department to obtain
certain resources for emergency actions taken under this Act through certain means;
requiring the Department to charge a certain asset owner for certain costs incurred
by the Department, regardless of the asset owner’s ability to pay; providing for the
reimbursement of certain costs incurred by the Department; authorizing the
establishment and enforcement of a lien on a certain water infrastructure asset in a
certain manner and under certain circumstances; providing for the priority of the
lien; prohibiting a certain legal action from being brought against the State, the
Department or their respectlve agents or employees on certaln grounds es%a%%%g

cer . def1n1ng certaln terms; prov1d1ng for the constructlon of certain
provisions of this Act; making eeetain clarifying, conforming, and stylistic anéd
teehnieal changes; and generally relating to emergency actions related to water

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW.
[Brackets] indicate matter deleted from existing law.
Underlining indicates amendments to bill.
Steike-eut indicates matter stricken from the bill by amendment or deleted from the law by

amendment.
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2 HOUSE BILL 177

infrastructure assets &=

Reserve.

BY repealing and reenacting, with amendments,
Article — Environment
Section 5-509
Annotated Code of Maryland
(2013 Replacement Volume and 2019 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF MARYLAND,
That the Laws of Maryland read as follows:

Article — Environment
5-509.

(a) (1) 1IN THIS SECTION THE FOLLOWING WORDS HAVE THE MEANINGS
INDICATED.

(2) “ASSET OWNER” MEANS THE OWNER OR PERSON HAVING
CONTROL OF A WATER INFRASTRUCTURE ASSET.

(3) “ASSOCIATION” MEANS:

(I) A HOMEOWNERS ASSOCIATION, AS DEFINED IN § 11B-101
OF THE REAL PROPERTY ARTICLE;

(I) A COUNCIL OF UNIT OWNERS, AS DEFINED IN § 11-101 OF
THE REAL PROPERTY ARTICLE; OR

(III) ANY OTHER ENTITY OWNING OR CONTROLLING A WATER
INFRASTRUCTURE ASSET, THE OWNERS OR MEMBERS OF WHICH ARE OWNERS OF
PROPERTY ADJACENT TO OR BENEFITED BY THE WATER INFRASTRUCTURE ASSET.

(4) “ASSOCIATION MEMBER” MEANS AN OWNER OR A MEMBER OF AN
ASSOCIATION.

(5) “WATER INFRASTRUCTURE ASSET” MEANS A RESERVOIR, A DAM,
OR ANY OTHER WATERWAY CONSTRUCTION.
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(B) (1) On complaint or the Department’s own initiative, the Department may
investigate or examine any [reservoir, dam, or similar waterway construction] WATER
INFRASTRUCTURE ASSET.

(2) If the Department determines that the [reservoir, dam, or similar
waterway construction] WATER INFRASTRUCTURE ASSET is unsafe, needs repair, or
should be removed because the [reservoir, dam, or similar waterway construction] WATER
INFRASTRUCTURE ASSET is unsafe and not repairable, the Department shall notify the
ASSET owner in writing to repair or remove the [object] WATER INFRASTRUCTURE
ASSET, as the situation warrants.

(3) The repair or removal work shall be completed within a reasonable
time, which time shall be prescribed in the Department’s notice.

[)] (C) If the work 1s not completed in the time prescribed in the notice:

(1) The Department may have the work completed at the expense of the
ASSET owner;

(2) [Unless the owner demonstrates an inability to pay, as determined by
the Department, the] THE Department shall charge the ASSET owner for the [expense]
COSTS to complete the work; and

3) If repayment is not made within 30 days after written demand, the
Department may bring an action in the proper court to recover the [expense] COSTS to
complete the work.

(D) (1) THE DEPARTMENT MAY TAKE EMERGENCY ACTIONS NECESSARY
TO PROTECT LIFE, PROPERTY, OR THE ENVIRONMENT IF:

(1) 1. THE DEPARTMENT DETERMINES THAT A WATER
INFRASTRUCTURE ASSET IS IN IMMINENT DANGER OF FAILURE; AND

2. THE ASSET OWNER HAS BEEN ISSUED A NOTICE BY
THE DEPARTMENT UNDER SUBSECTION (B) OF THIS SECTION AND HAS NOT
COMPLETED THE WORK IN ACCORDANCE WITH THE TIME PRESCRIBED IN THE
NOTICE; OR

(I1) THE DEPARTMENT DETERMINES THAT:
1. A WATER INFRASTRUCTURE ASSET IS FAILING; AND

2. THE ASSET OWNER IS NOT TAKING ADEQUATE
ACTIONS TO PROTECT LIFE, PROPERTY, OR THE ENVIRONMENT.
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4 HOUSE BILL 177

(2) EMERGENCY ACTIONS TAKEN BY THE DEPARTMENT UNDER THIS
SUBSECTION MAY INCLUDE:

(1) TAKING CONTROL OF THE WATER INFRASTRUCTURE ASSET;

(I1) LOWERING THE LEVEL OF WATER IMPOUNDED BY THE
WATER INFRASTRUCTURE ASSET BY RELEASING THE IMPOUNDED WATER OR BY
OTHER MEANS;

(Itf) COMPLETELY RELEASING ALL WATER IMPOUNDED BY THE
WATER INFRASTRUCTURE ASSET;

(Iv) PERFORMING ANY NECESSARY REMEDIAL OR PROTECTIVE
WORK AT THE SITE OF THE WATER INFRASTRUCTURE ASSET, INCLUDING
BREACHING THE WATER INFRASTRUCTURE ASSET; AND

(V) TAKING ANY OTHER STEPS THE DEPARTMENT DEEMS
NECESSARY TO SAFEGUARD LIFE, PROPERTY, OR THE ENVIRONMENT.

(3) THE DEPARTMENT OR ITS AGENTS MAY ENTER ANY PROPERTY,
WITHOUT PRIOR NOTICE TO THE OWNER OF THE PROPERTY, IF THE ENTRY IS
NECESSARY TO CARRY OUT EMERGENCY ACTIONS UNDER THIS SUBSECTION.

(4) IF THE DEPARTMENT TAKES CONTROL OF A WATER
INFRASTRUCTURE ASSET UNDER PARAGRAPH (2)(I) OF THIS SUBSECTION, THE
DEPARTMENT SHALL REMAIN IN CHARGE AND CONTROL OF THE WATER
INFRASTRUCTURE ASSET UNTIL THE DEPARTMENT HAS DETERMINED THAT THE
WATER INFRASTRUCTURE ASSET HAS BEEN RENDERED SAFE OR THE
CIRCUMSTANCES REQUIRING THE EMERGENCY ACTIONS HAVE CEASED.

(5) THE DEPARTMENT MAY OBTAIN EQUIPMENT, PERSONNEL, AND
OTHER RESOURCES FOR EMERGENCY ACTIONS TAKEN UNDER THIS SUBSECTION
THROUGH ANY APPROPRIATE MEANS, INCLUDING EMERGENCY PROCUREMENTS
UNDER § 13-108 OF THE STATE FINANCE AND PROCUREMENT ARTICLE.

@E @ COSTS INCURRED BY THE DEPARTMENT UNDER THIS
SECTION SHALL:



(U}

L 3O U~

10
11
12
13
14
15
16

17
18
19
20
21
22
23

24
25
26
27
28
29
30

31
32
33
34

35
36
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(1) CONSTITUTE A DEBT OWED TO THE STATE; AND

(I1) BE REIMBURSED TO THE DEPARTMENT BY THE ASSET
OWNER.

(2) IF ANY SUCH COST REMAINS UNREIMBURSED 30 DAYS AFTER THE
DEPARTMENT MAKES A DEMAND FOR REIMBURSEMENT FROM THE ASSET OWNER,
THE WATER INFRASTRUCTURE ASSET SHALL BE SUBJECT TO THE ESTABLISHMENT
OF A LIEN IN ACCORDANCE WITH THIS SECTION FOR THE PAYMENT OF THE
UNREIMBURSED AMOUNT.

(&) (F) (1) WITH RESPECT TO COSTS INCURRED BY THE DEPARTMENT
UNDER THIS SECTION RELATING TO A WATER INFRASTRUCTURE ASSET FOR WHICH
AN ASSOCIATION IS THE ASSET OWNER, IF ANY SUCH COST REMAINS UNREIMBURSED
30 DAYS AFTER THE DEPARTMENT MAKES A DEMAND FOR REIMBURSEMENT FROM
THE ASSOCIATION, SUCH COSTS SHALL BE A DEBT TO THE STATE OWED, AND SHALL
BE REIMBURSED TO THE DEPARTMENT, BY THE ASSOCIATION MEMBERS, JOINTLY
AND SEVERALLY, NOTWITHSTANDING ANY PROVISION OF LAW THAT WOULD
OTHERWISE RELIEVE THE ASSOCIATION MEMBERS OF SUCH LIABILITY.

(2) IF ANY SUCH COST REMAINS UNREIMBURSED 30 DAYS AFTER THE
DEPARTMENT MAKES A DEMAND FOR REIMBURSEMENT FROM THE ASSOCIATION
MEMBERS, THE LOTS, CONDOMINIUM UNITS, OR OTHER PROPERTY OWNED BY THE
ASSOCIATION MEMBERS THAT IS ADJACENT TO OR BENEFITED BY THE WATER
INFRASTRUCTURE ASSET SHALL BE SUBJECT TO THE ESTABLISHMENT OF A LIEN IN
ACCORDANCE WITH THIS SECTION FOR THE PAYMENT OF THE UNREIMBURSED
AMOUNT.

@D (G) (1) ANY LIEN ARISING UNDER SUBSECTION—E)—OR—(6)

SUBSECTIONS (E) AND (F) OF THIS SECTION SHALL, TO THE EXTENT NOT OTHERWISE
EXPRESSLY PROHIBITED BY LAW, HAVE PRIORITY OVER ALL OTHER LIENS AND
ENCUMBRANCES PERFECTED AFTER JULY 1, 2020, ON THE WATER
INFRASTRUCTURE ASSET, OR THE LOTS, CONDOMINIUM UNITS, OR OTHER
PROPERTY OWNED BY THE ASSOCIATION MEMBERS THAT IS ADJACENT TO OR
BENEFITED BY THE WATER INFRASTRUCTURE ASSET.

(2) THE ESTABLISHMENT AND ENFORCEMENT OF LIENS ARISING
UNDER SEBSEETION-I)-0R(6) SUBSECTIONS (E) AND (F) OF THIS SECTION SHALL
BE GOVERNED BY THE RULES SET FORTH IN TITLE 12, CHAPTER 300 OF THE
MARYLAND RULES.

@ (H) NO ACTION MAY BE BROUGHT AGAINST THE STATE, THE
DEPARTMENT, OR THEIR RESPECTIVE AGENTS OR EMPLOYEES FOR THE RECOVERY
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6 HOUSE BILL 177

OF DAMAGES CAUSED BY THE PARTIAL OR TOTAL FAILURE OF ANY WATER
INFRASTRUCTURE ASSET, OR THE CONTROL OR OPERATION OF ANY WATER
INFRASTRUCTURE ASSET, ON THE GROUND THAT THE STATE, THE DEPARTMENT, OR
THEIR RESPECTIVE AGENTS OR EMPLOYEES ARE LIABLE BY VIRTUE OF ANY OF THE
FOLLOWING:

(1) THE APPROVAL OR PERMITTING OF THE WATER
INFRASTRUCTURE ASSET;

(2) THE ISSUANCE OR ENFORCEMENT OF ORDERS RELATIVE TO
MAINTENANCE OR OPERATION OF THE WATER INFRASTRUCTURE ASSET;

(3) CONTROL OR REGULATION OF THE WATER INFRASTRUCTURE
ASSET;

(4) ACTIONS TAKEN TO PROTECT AGAINST FAILURE DURING AN
EMERGENCY, INCLUDING ANY ACTIONS TAKEN UNDER THIS SUBSECTION;

(5) THE USE OF DESIGN AND CONSTRUCTION CRITERIA PREPARED,
APPROVED, OR PROMULGATED BY THE DEPARTMENT; OR

(6) THE FAILURE TO ISSUE OR ENFORCE ORDERS, TO CONTROL OR
REGULATE WATER INFRASTRUCTURE ASSETS, TO TAKE MEASURES TO PROTECT
AGAINST ANY FAILURE THEREOF, OR TO TAKE ANY EMERGENCY ACTIONS
CONTEMPLATED BY THIS SUBSECTION.

&) (1) NOTHING IN THIS SECTION, AND NO ACT OR OMISSION OF THE
DEPARTMENT UNDER THIS SECTION, SHALL BE CONSTRUED TO RELIEVE AN ASSET
OWNER OF:

(1) THE LEGAL DUTIES, OBLIGATIONS, OR LIABILITIES INCIDENT TO
THE OWNERSHIP OR OPERATION OF A WATER INFRASTRUCTURE ASSET; OR

(2) ANY LIABILITY FOR ACTS OR OMISSIONS OF THE ASSET OWNER
THAT CAUSE INJURY OR DEATH TO ANY PERSON, DAMAGE TO ANY PROPERTY OR THE
ENVIRONMENT, OR VIOLATION OF ANY LAW, REGULATION, OR PERMIT, EVEN IF ACTS
OR OMISSIONS OF THE DEPARTMENT UNDER THIS SECTION COULD BE DEEMED AN
INTERVENING CAUSE OF SUCH INJURY, DEATH, DAMAGE, OR VIOLATION.

[(0] € (I) This section does not apply to farm ponds used for agricultural
purposes.

16652
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SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take effect July
1, 2020.



