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CIVIL COMMITMENT AND COMPETENCY AMENDMENTS

2020 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Paul Ray

Senate Sponsor:

LONG TITLE
General Description:
This bill modifies provisions relating to involuntary commitment, commitment to
assisted outpatient treatment, and competency to stand trial.
Highlighted Provisions:
This bill:
» defines terms and modifies definitions;
» adds members to the Forensic Mental Health Coordinating Council,
» modifies procedures and requirements for involuntary commitment of an individual,
including provisions relating to:
e notice of expiration of a court order for commitment;
e the qualifications of an individual who may evaluate an individual for civil
commitment;
e access to medical and mental health records in commitment proceedings;
e periodic review of an individual's commitment;
» the circumstances under which certain individuals who are committed after or
during a criminal proceeding may be discharged from commitment; and
e the risk assessment that must be completed before certain individuals are
released from civil commitment;
» clarifies that a court may order assisted outpatient treatment of an individual who

does not meet the conditions for civil commitment;
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» modifies provisions relating to the mental health services a local mental health
authority is required to provide to an individual who is under an assisted outpatient
treatment order or a civil commitment order;

» modifies the circumstances under which records and reports relating to an order for
civil commitment or assisted outpatient treatment may be disclosed;

» modifies procedures and requirements for finding a defendant incompetent to stand
trial in a criminal proceeding, including provisions relating to:

e the court in which a petition to determine competency may be filed;

e the information and circumstances on which the forensic evaluation of a
defendant may be based,

» the number of forensic evaluators required to evaluate a defendant;

e the court's findings regarding a defendant's competency; and

* commitment of an incompetent defendant for restoration treatment; and

» makes technical changes.

Money Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:

AMENDS:

17-43-301, as last amended by Laws of Utah 2019, Chapter 256

31A-22-651, as enacted by Laws of Utah 2019, Chapter 256

53-10-208.1, as last amended by Laws of Utah 2019, Chapters 33 and 365

62A-15-602, as last amended by Laws of Utah 2019, Chapters 189 and 256

62A-15-605, as last amended by Laws of Utah 2015, Chapter 403

62A-15-626, as last amended by Laws of Utah 2019, Chapter 419

62A-15-631, as last amended by Laws of Utah 2019, Chapters 256 and 419

62A-15-632, as last amended by Laws of Utah 2019, Chapter 419

62A-15-636, as renumbered and amended by Laws of Utah 2002, Fifth Special Session,
Chapter 8

62A-15-637, as last amended by Laws of Utah 2019, Chapter 419
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62A-15-643, as renumbered and amended by Laws of Utah 2002, Fifth Special Session,
Chapter 8

77-15-2, as last amended by Laws of Utah 2018, Chapter 147

77-15-3, as last amended by Laws of Utah 2018, Chapter 147

77-15-3.5, as enacted by Laws of Utah 2018, Chapter 147

77-15-4, as last amended by Laws of Utah 2018, Chapter 147

77-15-5, as last amended by Laws of Utah 2018, Chapter 147

77-15-6, as last amended by Laws of Utah 2018, Chapter 147

77-16a-302, as last amended by Laws of Utah 2011, Chapter 366

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 17-43-301 is amended to read:

17-43-301. Local mental health authorities -- Responsibilities.

(1) As used in this section:

(a) "Assisted outpatient treatment" means the same as that term is defined in Section
62A-15-602.

(b) "Crisis worker" means the same as that term is defined in Section 62A-15-1301.

(c) "Local mental health crisis line" means the same as that term is defined in Section
63C-18-102.

(d) "Mental health therapist" means the same as that term is defined in Section
58-60-102.

(e) "Public funds" means the same as that term is defined in Section 17-43-303.

(f) "Statewide mental health crisis line" means the same as that term is defined in
Section 63C-18-102.

(2) (a) (1) In each county operating under a county executive-council form of
government under Section 17-52a-203, the county legislative body is the local mental health
authority, provided however that any contract for plan services shall be administered by the
county executive.

(i1) In each county operating under a council-manager form of government under
Section 17-52a-204, the county manager is the local mental health authority.

(i1i1) In each county other than a county described in Subsection (2)(a)(i) or (ii), the
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county legislative body is the local mental health authority.

(b) Within legislative appropriations and county matching funds required by this
section, under the direction of the division, each local mental health authority shall:

(1) provide mental health services to individuals within the county; and

(i1) cooperate with efforts of the Division of Substance Abuse and Mental Health to
promote integrated programs that address an individual's substance abuse, mental health, and
physical healthcare needs, as described in Section 62A-15-103.

(c) Within legislative appropriations and county matching funds required by this
section, each local mental health authority shall cooperate with the efforts of the Department of
Human Services to promote a system of care, as defined in Section 62A-1-104, for minors with
or at risk for complex emotional and behavioral needs, as described in Section [62A=t=t11]
62A-1-104.

(3) (a) By executing an interlocal agreement under Title 11, Chapter 13, Interlocal
Cooperation Act, two or more counties may join to:

(i) provide mental health prevention and treatment services; or

(i1) create a united local health department that combines substance abuse treatment
services, mental health services, and local health department services in accordance with
Subsection (4).

(b) The legislative bodies of counties joining to provide services may establish
acceptable ways of apportioning the cost of mental health services.

(c) Each agreement for joint mental health services shall:

(1) (A) designate the treasurer of one of the participating counties or another person as
the treasurer for the combined mental health authorities and as the custodian of money
available for the joint services; and

(B) provide that the designated treasurer, or other disbursing officer authorized by the
treasurer, may make payments from the money available for the joint services upon audit of the
appropriate auditing officer or officers representing the participating counties;

(i1) provide for the appointment of an independent auditor or a county auditor of one of
the participating counties as the designated auditing officer for the combined mental health
authorities;

(ii1) (A) provide for the appointment of the county or district attorney of one of the
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participating counties as the designated legal officer for the combined mental health
authorities; and

(B) authorize the designated legal officer to request and receive the assistance of the
county or district attorneys of the other participating counties in defending or prosecuting
actions within their counties relating to the combined mental health authorities; and

(iv) provide for the adoption of management, clinical, financial, procurement,
personnel, and administrative policies as already established by one of the participating
counties or as approved by the legislative body of each participating county or interlocal board.

(d) An agreement for joint mental health services may provide for:

(1) joint operation of services and facilities or for operation of services and facilities
under contract by one participating local mental health authority for other participating local
mental health authorities; and

(i1) allocation of appointments of members of the mental health advisory council
between or among participating counties.

(4) A county governing body may elect to combine the local mental health authority
with the local substance abuse authority created in Part 2, Local Substance Abuse Authorities,
and the local health department created in Title 26 A, Chapter 1, Part 1, Local Health
Department Act, to create a united local health department under Section 26 A-1-105.5. A local
mental health authority that joins with a united local health department shall comply with this
part.

(5) (a) Each local mental health authority is accountable to the department, the
Department of Health, and the state with regard to the use of state and federal funds received
from those departments for mental health services, regardless of whether the services are
provided by a private contract provider.

(b) Each local mental health authority shall comply, and require compliance by its
contract provider, with all directives issued by the department and the Department of Health
regarding the use and expenditure of state and federal funds received from those departments
for the purpose of providing mental health programs and services. The department and
Department of Health shall ensure that those directives are not duplicative or conflicting, and
shall consult and coordinate with local mental health authorities with regard to programs and

services.
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(6) (a) Each local mental health authority shall:

(1) review and evaluate mental health needs and services, including mental health needs
and services for:

(A) an individual incarcerated in a county jail or other county correctional facility;
[and]

(B) an individual who is a resident of the county and who is court ordered to receive
assisted outpatient treatment under Section 62A-15-630.5; and

(C) an individual who is a resident of the county who is committed to the custody or

jurisdiction of the local mental health authority under Section 62A-15-631;

(i1) in accordance with Subsection (6)(b), annually prepare and submit to the division a
plan approved by the county legislative body for mental health funding and service delivery,
either directly by the local mental health authority or by contract;

(ii1) establish and maintain, either directly or by contract, programs licensed under Title
62A, Chapter 2, Licensure of Programs and Facilities;

(iv) appoint, directly or by contract, a full-time or part-time director for mental health
programs and prescribe the director's duties;

(v) provide input and comment on new and revised rules established by the division;

(vi) establish and require contract providers to establish administrative, clinical,
personnel, financial, procurement, and management policies regarding mental health services
and facilities, in accordance with the rules of the division, and state and federal law;

(vii) establish mechanisms allowing for direct citizen input;

(viii) annually contract with the division to provide mental health programs and
services in accordance with the provisions of Title 62A, Chapter 15, Substance Abuse and
Mental Health Act;

(ix) comply with all applicable state and federal statutes, policies, audit requirements,
contract requirements, and any directives resulting from those audits and contract requirements;

(x) provide funding equal to at least 20% of the state funds that it receives to fund
services described in the plan;

(xi) comply with the requirements and procedures of Title 11, Chapter 13, Interlocal
Cooperation Act, Title 17B, Chapter 1, Part 6, Fiscal Procedures for Local Districts, and Title

51, Chapter 2a, Accounting Reports from Political Subdivisions, Interlocal Organizations, and
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183  Other Local Entities Act; and

184 (xii) take and retain physical custody of minors committed to the physical custody of
185  local mental health authorities by a judicial proceeding under Title 62A, Chapter 15, Part 7,
186  Commitment of Persons Under Age 18 to Division of Substance Abuse and Mental Health.

187 (b) Each plan under Subsection (6)(a)(ii) shall include services for adults, youth, and
188  children, which shall include:

189 (i) inpatient care and services;

190 (i1) residential care and services;

191 (ii1) outpatient care and services;

192 (iv) 24-hour crisis care and services;

193 (v) psychotropic medication management;

194 (vi) psychosocial rehabilitation, including vocational training and skills development;
195 (vil) case management;

196 (viii) community supports, including in-home services, housing, family support

197  services, and respite services;

198 (ix) consultation and education services, including case consultation, collaboration

199  with other county service agencies, public education, and public information; and

200 (x) services to persons incarcerated in a county jail or other county correctional facility.
201 (7) (a) If alocal mental health authority provides for a local mental health crisis line
202 under the plan for 24-hour crisis care and services described in Subsection (6)(b)(iv), the local

203  mental health authority shall:

204 (1) collaborate with the statewide mental health crisis line described in Section

205  62A-15-1302;

206 (i1) ensure that each individual who answers calls to the local mental health crisis line:
207 (A) is a mental health therapist or a crisis worker; and

208 (B) meets the standards of care and practice established by the Division of Substance

209  Abuse and Mental Health, in accordance with Section 62A-15-1302; and

210 (i11) ensure that when necessary, based on the local mental health crisis line's capacity,
211  calls are immediately routed to the statewide mental health crisis line to ensure that when an
212 individual calls the local mental health crisis line, regardless of the time, date, or number of

213  individuals trying to simultaneously access the local mental health crisis line, a mental health
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therapist or a crisis worker answers the call without the caller first:

(A) waiting on hold; or

(B) being screened by an individual other than a mental health therapist or crisis
worker.

(b) If a local mental health authority does not provide for a local mental health crisis
line under the plan for 24-hour crisis care and services described in Subsection (6)(b)(iv), the
local mental health authority shall use the statewide mental health crisis line as a local crisis
line resource.

(8) Before disbursing any public funds, each local mental health authority shall require
that each entity that receives any public funds from a local mental health authority agrees in
writing that:

(a) the entity's financial records and other records relevant to the entity's performance
of the services provided to the mental health authority shall be subject to examination by:

(1) the division;

(i1) the local mental health authority director;

(ii1) (A) the county treasurer and county or district attorney; or

(B) if two or more counties jointly provide mental health services under an agreement
under Subsection (3), the designated treasurer and the designated legal officer;

(iv) the county legislative body; and

(v) in a county with a county executive that is separate from the county legislative
body, the county executive;

(b) the county auditor may examine and audit the entity's financial and other records
relevant to the entity's performance of the services provided to the local mental health
authority; and

(c) the entity will comply with the provisions of Subsection (5)(b).

(9) A local mental health authority may receive property, grants, gifts, supplies,
materials, contributions, and any benefit derived therefrom, for mental health services. If those
gifts are conditioned upon their use for a specified service or program, they shall be so used.

(10) Public funds received for the provision of services pursuant to the local mental
health plan may not be used for any other purpose except those authorized in the contract

between the local mental health authority and the provider for the provision of plan services.



245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275

03-05-20 11:26 AM H.B. 481

(11) (a) A local mental health authority shall provide [assisted-outpatrent treatment
services;asdescribed-m-Sectron62A=15=6364;] mental health services to a resident of the

county who:

(1) has been ordered under Section 62A-15-630.5 to receive assisted outpatient
treatment[:]; and

(11) is committed to the custody or jurisdiction of the local mental health authority
under Section 62A-15-631.

(b) The mental health services described in Subsection (11)(a) shall include:

(1) case management; and

(11) an individualized treatment plan created with input from the resident described in

Subsection (11)(a), if possible.

(¢) A court order described in Subsection (11)(a) does not authorize a local mental

health authority to forcibly medicate a resident described under Subsection (11)(a).

Section 2. Section 31A-22-651 is amended to read:

31A-22-651. Insurance coverage for assisted outpatient treatment and
involuntary civil commitment.

(1) Asused in this section, "assisted outpatient treatment" means the same as that term
is defined in Section 62A-15-602.

(2) A health insurance provider may not deny an insured the benefits of the insured's
policy solely because the health care that the insured receives is provided under a court order

for assisted outpatient treatment, as provided in Section 62A-15-630.5, or under a court order

for civil commitment, as provided in Section 62A-15-631.

Section 3. Section 53-10-208.1 is amended to read:

53-10-208.1. Magistrates and court clerks to supply information.

(1) Every magistrate or clerk of a court responsible for court records in this state shall,
within 30 days of the disposition and on forms and in the manner provided by the division,
furnish the division with information pertaining to:

(a) all dispositions of criminal matters, including:

(1) guilty pleas;

(i1) convictions;

(ii1) dismissals;
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(iv) acquittals;

(v) pleas held in abeyance;

(vi) judgments of not guilty by reason of insanity[+];

(vil) judgments of guilty with a mental illness;

(viii) finding of mental incompetence to stand trial; and

(ix) probations granted,

(b) orders of civil commitment under the terms of Section 62A-15-631 and orders of

assisted outpatient treatment under the terms of Section 62A-15-630.5;

(c) the issuance, recall, cancellation, or modification of all warrants of arrest or
commitment as described in Rule 6, Utah Rules of Criminal Procedure and Section 78B-6-303,
within one day of the action and in a manner provided by the division; and

(d) protective orders issued after notice and hearing, pursuant to:

(1) Title 77, Chapter 36, Cohabitant Abuse Procedures Act;

(i1) Title 78B, Chapter 7, Part 1, Cohabitant Abuse Act;

(ii1) Title 78B, Chapter 7, Part 4, Dating Violence Protection Act; or

(iv) Title 78B, Chapter 7, Part 5, Sexual Violence Protection Act.

(2) The court in the county where a determination or finding was made shall transmit a
record of the determination or finding to the bureau no later than 48 hours after the
determination is made, excluding Saturdays, Sundays, and legal holidays, if an individual is:

(a) adjudicated as a mental defective; or

(b) involuntarily committed [to-amental-mstitution] in accordance with [Subseetron]|
Section 62A-15-631[(H6)].

(3) The record described in Subsection (2) shall include:

(a) an agency record identifier;

(b) the individual's name, sex, race, and date of birth; and

(c) the individual's social security number, government issued driver license or
identification number, alien registration number, government passport number, state
identification number, or FBI number.

Section 4. Section 62A-15-602 is amended to read:

62A-15-602. Definitions.

As used in this part, Part 7, Commitment of Persons Under Age 18 to Division of

-10 -
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Substance Abuse and Mental Health, Part 8, Interstate Compact on Mental Health, Part 9, Utah
Forensic Mental Health Facility, Part 10, Declaration for Mental Health Treatment, and Part
12, Essential Treatment and Intervention Act:

(1) "Adult" means an individual 18 years [ofage] old or older.

(2) "Approved treatment facility or program" means a treatment provider that meets the
standards described in Subsection 62A-15-103(2)(a)(v).

(3) "Assisted outpatient treatment" means involuntary outpatient mental health
treatment ordered under Section 62A-15-630.5.

(4) [“Commitment] "Committed to the custody of a local mental health authority"
means that an adult is committed to the custody or jurisdiction of the local mental health
authority that governs the mental health catchment area where the adult resides or is found.

(5) "Community mental health center" means an entity that provides treatment and
services to a resident of a designated geographical area, that operates by or under contract with
a local mental health authority, and that complies with state standards for community mental
health centers.

(6) "Designated examiner" means:

(a) alicensed physician, preferably a psychiatrist, who is designated by the division as
specially qualified by training or experience in the diagnosis of mental or related illness; or

(b) alicensed mental health professional designated by the division as specially
qualified by training and who has at least five years' continual experience in the treatment of
mental illness.

(7) "Designee" means a physician who has responsibility for medical functions
including admission and [discharge] release, an employee of a local mental health authority, or
an employee of a person that has contracted with a local mental health authority to provide
mental health services under Section 17-43-304.

(8) "Discharge" means:

(a) to release an individual from the Utah State Hospital or another secure facility; or

(b) to dismiss a court order requiring commitment of a forensic-track patient.

[€8)] (9) "Essential treatment" and "essential treatment and intervention" mean
court-ordered treatment at a local substance abuse authority or an approved treatment facility or

program for the treatment of an adult's substance use disorder.

-11 -
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(10) "Forensic-track patient" means a patient who is civilly committed to a secure

facility and whose civil commitment is ordered after a court:

(a) finds the patient is incompetent to proceed without a substantial probability that the

patient will become competent in the foreseeable future under Section 77-15-6; or

(b) finds the patient has served the maximum term of commitment under Subsection

77-16a-302(3).

[€9] (11) "Harmful sexual conduct" means the following conduct upon an individual

without the individual's consent, including the nonconsensual circumstances described in
Subsections 76-5-406 (2)(a) through (1):

(a) sexual intercourse;

(b) penetration, however slight, of the genital or anal opening of the individual;

(c) any sexual act involving the genitals or anus of the actor or the individual and the
mouth or anus of either individual, regardless of the gender of either participant; or

(d) any sexual act causing substantial emotional injury or bodily pain.

[(19)] (12) "Institution" means a hospital or a health facility licensed under Section
26-21-8.

[(tH] (13) "Local substance abuse authority" means the same as that term is defined in
Section 62A-15-102 and described in Section 17-43-201.

[(12)] (14) "Mental health facility" means the Utah State Hospital or other facility that
provides mental health services under contract with the division, a local mental health
authority, a person that contracts with a local mental health authority, or a person that provides
acute inpatient psychiatric services to a patient.

[(13)] (15) "Mental health officer" means an individual who is designated by a local
mental health authority as qualified by training and experience in the recognition and
1dentification of mental illness, to:

(a) apply for and provide certification for a temporary commitment; or

(b) assist in the arrangement of transportation to a designated mental health facility.

[(HH] (16) "Mental illness" means:

(a) apsychiatric disorder that substantially impairs an individual's mental, emotional,
behavioral, or related functioning; or

(b) the same as that term is defined in:

-12 -
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(1) the current edition of the Diagnostic and Statistical Manual of Mental Disorders
published by the American Psychiatric Association; or

(i1) the current edition of the International Statistical Classification of Diseases and
Related Health Problems.

[(5)] (17) "Patient" means an individual who is:

(a) [undercommitment] civilly committed to the custody or to the treatment services of

a local mental health authority; or
(b) undergoing essential treatment and intervention.
[(t6)] (18) "Physician" means an individual who is:
(a) licensed as a physician under Title 58, Chapter 67, Utah Medical Practice Act; or
(b) licensed as a physician under Title 58, Chapter 68, Utah Osteopathic Medical
Practice Act.

(19) "Qualified examiner" means an individual licensed under Title 58, Chapter 60,

Mental Health Professional Practice Act, who is qualified by training and education to conduct

a risk assessment.

(20) "Qualified mental health therapist" means an individual licensed under Title 58,

Chapter 60, Mental Health Professional Practice Act, who:

(a) 1s qualified by training and education in the diagnosis of mental illness or related

illnesses; and

(b) has at least five years of experience in the treatment of mental illness.

(21) "Risk assessment" means a forensic evaluation of a forensic-track patient that

considers:

(a) whether the forensic-track patient is a danger to self or others;

(b) whether the forensic-track patient's mental condition is likely to deteriorate if the

forensic-track patient is released from a secure facility resulting in the forensic-track patient

being a danger to self or others;

(¢) any pending criminal charges against the forensic-track patient;

(d) the forensic-track patient's criminal history;

(e) the risk to the community posed if the forensic-track patient is discharged;

(f) the availability of treatment for the forensic-track patient in the community; and

(2) whether a local mental health authority is able to provide appropriate treatment to
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the forensic-track patient.

[(+7] (22) "Serious bodily injury" means bodily injury that involves a substantial risk
of death, unconsciousness, extreme physical pain, protracted and obvious disfigurement, or
protracted loss or impairment of the function of a bodily member, organ, or mental faculty.

[(18)] (23) "Substantial danger" means that due to mental illness, an individual is at
serious risk of:

(a) suicide;

(b) serious bodily self-injury;

(c) serious bodily injury because the individual is incapable of providing the basic
necessities of life, including food, clothing, or shelter;

(d) causing or attempting to cause serious bodily injury to another individual; or

(e) engaging in harmful sexual conduct.

[(19)] (24) "Treatment" means psychotherapy, medication, including the administration
of psychotropic medication, or other medical treatments that are generally accepted medical or
psychosocial interventions for the purpose of restoring the patient to an optimal level of
functioning in the least restrictive environment.

Section 5. Section 62A-15-605 is amended to read:

62A-15-605. Forensic Mental Health Coordinating Council -- Establishment and
purpose.

(1) There is established the Forensic Mental Health Coordinating Council composed of
the following members:

(a) the director of the Division of Substance Abuse and Mental Health or the director's
appointee;

(b) the superintendent of the state hospital or the superintendent's appointee;

(c) the executive director of the Department of Corrections or the executive director's
appointee;

(d) a member of the Board of Pardons and Parole or [tts] the Board of Pardons and

Parole's appointee;
(e) the attorney general or the attorney general's appointee;

(f) a county or district attorney or the county attorney or district attorney's appointee

from:
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(1) a county of the first class, as classified in Section 17-50-501; and

(11) a county of the second, third, fourth, fifth, or sixth class, as classified in Section
17-50-501;

(2) an attorney practicing criminal defense recommended by the Utah Association of

Criminal Defense Lawyers;

[€5] (h) the director of the Division of Services for People with Disabilities or the

director's appointee;

[t2)] (1) the director of the Division of Juvenile Justice Services or the director's
appointee;

[(0] (j) the director of the Commission on Criminal and Juvenile Justice or the
director's appointee;

[(D] (k) the state court administrator or the administrator's appointee;

[()] () the state juvenile court administrator or the administrator's appointee;

[()] (m) a representative from a local mental health authority or an organization,
excluding the state hospital that provides mental health services under contract with the
Division of Substance Abuse and Mental Health or a local mental health authority, as
appointed by the director of the division;

[(D] (n) the executive director of the Utah Developmental Disabilities Council or the
director's appointee; and

[tm)] (0) other individuals, including individuals from appropriate advocacy
organizations with an interest in the mission described in Subsection (3), as appointed by the
members described in Subsections (1)(a) through [(H] (n).

(2) [#A] Except for compensation or benefits provided to the member in the member's

ordinary course of employment, a member who is not employed by the state may not receive

compensation or benefits for the member's service, but may receive per diem and travel
expenses in accordance with:

(a) Section 63A-3-106;

(b) Section 63A-3-107; and

(c) rules made by the Division of Finance pursuant to Sections 63A-3-106 and
63A-3-107.

(3) The purpose of the Forensic Mental Health Coordinating Council is to:

-15-


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=17-50-501&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=17-50-501&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=63a-3-106&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=63a-3-107&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=63a-3-106&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=63a-3-107&session=2020GS

462
463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492

H.B. 481 03-05-20 11:26 AM

(a) advise the director regarding the state hospital admissions policy for individuals in
the custody of the Department of Corrections;

(b) develop policies for coordination between the division and the Department of
Corrections;

(c) advise the executive director of the Department of Corrections regarding
department policy related to the care of individuals in the custody of the Department of
Corrections who are mentally ill;

(d) promote communication between and coordination among all agencies dealing with
individuals with an intellectual disability or mental illness who become involved in the civil
commitment system or in the criminal or juvenile justice system;

(e) study, evaluate, and recommend changes to laws and procedures relating to
individuals with an intellectual disability or mental illness who become involved in the civil
commitment system or in the criminal or juvenile justice system,;

(f) identify and promote the implementation of specific policies and programs to deal
fairly and efficiently with individuals with an intellectual disability or mental illness who
become involved in the civil commitment system or in the criminal or juvenile justice system;
and

(g) promote judicial education relating to individuals with an intellectual disability or
mental illness who become involved in the civil commitment system or in the criminal or
juvenile justice system.

Section 6. Section 62A-15-626 is amended to read:

62A-15-626. Release from commitment.

(1) (a) Subject to Subsection (1)(b), a local mental health authority or the local mental
health authority's designee shall release a patient from commitment [any indrviduat-who;mrthe

Subsection 62A-15-631(17) and an effort shall be made to assure that any further supportive

services required to meet the patient's needs upon release will be provided.
(b) A local mental health authority's inability to locate a [commttted-mdivrduat]| patient

may not be the basis for the [mdtvidual's] patient's release, unless the court orders the release of
the [mdtviduat] patient after a hearing at which the court makes an individualized
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determination that good cause exists to release the patient.

(2) A local mental health authority may conditionally release a patient to a less

restrictive environment in accordance with Section 62A-15-637.

Section 7. Section 62A-15-631 is amended to read:

62A-15-631. Civil commitment under court order -- Examination -- Hearing --
Power of court -- Findings required -- Release from commitment -- Assisted outpatient
treatment -- Costs.

(1) A responsible individual who has credible knowledge of an adult's mental illness
and the condition or circumstances that have led to the adult's need to be involuntarily

committed to the custody of a local mental health authority may initiate an involuntary

commitment court proceeding by filing, in the district court in the county where the adult
proposed patient resides or is found, a written application that includes:

(a) unless the court finds that the information is not reasonably available, the proposed
patient's:

(1) name;

(i1) date of birth; and

(ii1) social security number;

(b) (1) a certificate of a licensed physician [or], a designated examiner, or a qualified

mental health therapist stating that within the seven-day period immediately preceding the

certification, the physician [or], designated examiner, or qualified mental health therapist

examined the proposed patient and is of the opinion that the proposed patient has a mental

illness and should be involuntarily committed to the custody of a local mental health authority;

or
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(i1) a written statement by the applicant that:
(A) the proposed patient has been requested to, but has refused to, submit to an
examination of mental condition by a licensed physician [or], designated examiner, or a

qualified mental health therapist;

(B) is sworn to under oath; and
(C) states the facts upon which the application is based; [and]
(c) astatement whether the proposed patient has previously been under an order for

commitment or an assisted outpatient treatment order, if known by the applicant[-]; and

(d) an explanation of the mental health services provided to the proposed patient under

an order described in Subsection (1)(c), if known by the applicant.

(2) (a) Subject to Subsection (2)(b), before issuing a judicial order, the court may
require the applicant to consult with the appropriate local mental health authority or the local

mental health authority's designee, and the court may direct a qualified mental health

[professtonat] therapist from [that] the local mental health authority to interview the applicant
and the proposed patient to determine the existing facts and report them to the court.

(b) The consultation described in Subsection (2)(a):

(1) may take place at or before the hearing; and

(i1) 1s required if the local mental health authority or the local mental health authority's

designee appears at the hearing,

ortogotoatreatment facthty votuntartty;the] The court may issue an order, directed to a

mental health officer or peace officer, to immediately take physical custody of the proposed

patient and place the proposed patient in the custody of a local mental health authority [or] and
in the physical custody of a temporary emergency facility as provided in Section 62A-15-634 to

be detained for the purpose of examination|[:] if:

(a) the court finds from the application, any other statements under oath, or any reports

from a mental health professional that there is a reasonable basis to believe that the proposed
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555  patient has a mental illness that poses a substantial danger to self or others requiring

556 1involuntary commitment pending examination and hearing; or

557 (b) the proposed patient refuses to submit to an interview with a mental health

558  professional as directed by the court or go to a treatment facility voluntarily.

559 (4) (a) Notice of commencement of proceedings for involuntary commitment, setting
560  forth the allegations of the application and any reported facts, together with a copy of any
561  official order of detention, shall:

562 (i) be provided by the court to a proposed patient:

563 (A) before, or upon, placement in the custody of a local mental health authority under
564  Subsection (3); or[;]

565 (B) with respect to any proposed patient presently [111] committed to the custody of a

566  local mental health authority whose status is being changed from voluntary to involuntary,

567  upon the filing of an application for that purpose with the court[—A—~copyofthatorderof

568 . L iom]:

569 [(5)Noticeof commencementof those proceedmgsshall]

570 (i1) be provided by the court as soon as practicable to the applicant, any legal guardian,

571  any immediate adult family members, legal counsel for the parties involved, the local mental
572 health authority or [ts] the local mental health authority's designee, and any other persons
573  whom the proposed patient or the court shall designate[—Fhatnotieeshalt]; and

574 (ii1) advise [thosepersons] that a hearing may be held within the time provided by law.
575 [H]
576 (b) A copy of the order of detention shall be maintained at the proposed patient's place

577  of detention.
578 (c) The court shall determine the extent of the notice if the proposed patient has refused

579  to permit release of information necessary for provisions of notice under this [subsectron; the
580  extentofnotreeshattbe-determimed-by-thecourt] Subsection (4).

581 [€67] (5) Proceedings for commitment of an individual under the age of 18 years to a

582  local mental health authority may be commenced in accordance with Part 7, Commitment of
583  Persons Under Age 18 to Division of Substance Abuse and Mental Health.

584 [€H] (6) The district court may, in [ts] the district court's discretion, transfer the case

585  to any other district court within this state, provided that the transfer will not be adverse to the
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interest of the proposed patient.

[€8)] (7) Within 24 hours, excluding Saturdays, Sundays, and legal holidays, [of] after
the [tsstanceof]| day on which the court issues a judicial order, or after [eommitmentof] the
day on which a proposed patient is committed to the custody of a local mental health authority
or [1ts] the local mental health authority's designee under [eourtorder-fordetentronor
exammatton| Subsection (3), the court shall appoint two designated examiners:

(a) who did not sign the civil commitment application nor the civil commitment
certification under Subsection (1);

(b) one of whom is a licensed physician or qualified mental health therapist; and

(c) one of whom may be designated by the proposed patient or the proposed patient's
counsel, if that designated examiner is reasonably available.

[€99] (8) The court shall schedule a hearing to be held within 10 [eatendar]| days [of]
after the day on which the designated examiners are appointed.

[(19)] (9) (a) The designated examiners shall:

[t2)] () conduct their examinations separately;

[tb)] (i) conduct the examinations at the home of the proposed patient, at a hospital or
other medical facility, or at any other suitable place that is not likely to have a harmful effect on
the proposed patient's health;

[te)] (ii1) inform the proposed patient, if not represented by an attorney:

[(D] (A) that the proposed patient does not have to say anything;

[t)] (B) of the nature and reasons for the examination;

[(r)] (C) that the examination was ordered by the court;

[(r¥)] (D) that any information volunteered could form part of the basis for the
proposed patient's involuntary commitment;

[69] (E) that findings resulting from the examination will be made available to the
court; and

[t¥vD] (F) that the designated examiner may, under court order, obtain the proposed
patient's mental health records; and

[t] (iv) within 24 hours [of] after examining the proposed patient, report to the court,
orally or in writing, whether the proposed patient is mentally ill, has agreed to voluntary

commitment, as described in Section 62A-15-625, or has acceptable treatment programs
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617  available to the proposed patient without court proceedings.

618 (b) If the designated examiner reports orally, the designated examiner shall

619  immediately send a written report to the clerk of the court.

620 [(HDH] (10) If a designated examiner is unable to complete an examination on the first
621  attempt because the proposed patient refuses to submit to the examination, the court shall fix a
622  reasonable compensation to be paid to the examiner.

623 [(2)] (11) If the local mental health authority, [ts] the local mental health authority's
624  designee, or a [medteat] designated examiner determines before the court hearing that the

625  conditions justifying the findings leading to a commitment hearing no longer exist, the local

626  mental health authority, [tts] the local mental health authority's designee, or the [medteat]

627  designated examiner shall immediately report [that] the determination to the court.
628 [(137] (12) The court may terminate the proceedings and dismiss the application at any
629  time, including [prior-to-the-hearmg] before the day on which the hearing is held, if [the] both

630  designated examiners or the local mental health authority or [1ts] the local mental health

631  authority's designee informs the court that the proposed patient:

632 (a) is not mentally ill;
633 (b) has agreed to voluntary commitment, as described in Section 62A-15-625; or
634 (c) has acceptable options for treatment programs that are available without court

635  proceedings.
636 [(+H] (13) (a) Before the hearing, the court shall afford the proposed patient an

637  opportunity to be represented by counsel [shalt-be-affordedto-theproposedpattent], and if

638  neither the proposed patient nor others provide counsel, the court shall appoint counsel and

639  allow counsel sufficient time to consult with the proposed patient before the hearing.

640 (b) In the case of an indigent proposed patient, the county in which the proposed

641  patient resides or is found shall make payment of reasonable attorney fees for counsel, as

642  determined by the court[;shalt-bemade by thecounty mrwhich-theproposedpatrent restdesor
643  tsfound].

644 [(F5)€a)] (14) (a) () The court shall afford a proposed patient, the applicant, and all
645  other persons to whom notice is required to be given [shalt-beafforded] an opportunity to

646  appear at the hearing, to testify, and to present and cross-examine witnesses.

647 (i1)) The court may, in [1ts] the court's discretion, receive the testimony of any other

-21 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=62a-15-625&session=2020GS

H.B. 481 03-05-20 11:26 AM

648 interested person.

649 (ii1) The court may allow a waiver of the proposed patient's right to appear only for an
650 individualized showing of good cause [showm], and that cause shall be made a matter of court
651  record.

652 (b) The court is authorized to exclude all [persons] individuals not necessary for the

653  conduct of the proceedings and may, upon motion of counsel for the proposed patient or upon

654  request by the local mental health authority or the local mental health authority's designee,

655  require the testimony of each examiner to be given out of the presence of any other examiners.
656 (c) The court shall conduct the hearing [shal-becondueted] in as informal a manner as

657  may be consistent with orderly procedure, and in a physical setting that is not likely to have a

658  harmful effect on the mental health of the proposed patient.

659 (d) The court shall consider all relevant historical and material information that is
660  offered, subject to the rules of evidence, including reliable hearsay under Rule 1102, Utah
661  Rules of Evidence.

662 (e) (1) A local mental health authority [erits], the local mental health authority's

663  designee, the applicant, or the physician or qualified mental health therapist in charge of the

664  proposed patient's [eare] treatment shall, at the time of the hearing, provide the court with the

665  following information, if known or available:

666 (A) the detention order;

667 (B) admission notes;

668 (C) the diagnosis;

669 (D) any doctors' orders;

670 (E) progress notes;

671 (F) nursing notes;

672 (G) medication records pertaining to the current commitment; [and]

673 (H) whether the proposed patient has previously been [etviycommuitted-or] under an
674  order for commitment or an order for assisted outpatient treatment[:]; and

675 (I) an explanation of the mental health services provided to the proposed patient under
676  an order described in Subsection (14)(e)(1)(H).

677 (11) (A) Subject to the requirements of HIPAA, as defined in Section 26-18-17, the

678  court may, on a showing of good cause, issue a subpoena for medical or mental health records
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of a proposed patient that are not provided under Subsection (14)(e)(i).

(B) Good cause exists under Subsection (14)(e)(i1)(A) if the court finds additional

medical or mental health records are necessary for the court to determine whether commitment

of the proposed patient is justified.

(C) The court may issue a protective order limiting a person from producing or sharing

the information in the medical or mental health records and limiting the use of the records to

purposes related to the commitment proceedings for the proposed patient.

[€m] (ii1) [That] The information described in Subsections (14)(e)(i) and (ii) shall
[atso] be [supplred] provided to the proposed patient's counsel:

(A) at the time of the hearing[;]; and

(B) at any time [priorto] before the hearing upon request.

[(167] (15) (a) The court shall order [commttmentofa] an adult proposed patient [who
1s18-yearsofageorolderto]| be committed to the custody of a local mental health authority if,

upon completion of the hearing and consideration of the information presented, the court finds

by clear and convincing evidence that:

[t@)] (1) the proposed patient has a mental illness;

[tb)] (i1) because of the proposed patient's mental illness the proposed patient poses a
substantial danger to self or others;

[te)] (iii) the proposed patient lacks the ability to engage in a rational decision-making
process regarding the acceptance of mental treatment as demonstrated by evidence of inability
to weigh the possible risks of accepting or rejecting treatment;

[€d)] (iv) there is no appropriate less-restrictive alternative to a court order of
commitment; and

[te)] (v) the local mental health authority can provide the proposed patient with

treatment that is adequate and appropriate to the proposed patient's conditions and needs. [In

proceedings:]

(b) (1) If, at the hearing described in Subsection (15)(a), the court determines that the

proposed patient has a mental illness but does not meet the other conditions described in

Subsection (15)(a), the court may consider whether the proposed patient meets the conditions

for assisted outpatient treatment under Subsection 62A-15-630.5(14).
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(i1) The court shall order the proposed patient receive assisted outpatient treatment if,

at the hearing described in Subsection (15)(a), the court finds the proposed patient meets the

conditions for assisted outpatient treatment under Subsection 62A-15-630.5(14).

(16) If the court determines that neither the conditions for commitment under

Subsection (15)(a) or assisted outpatient treatment under Subsection (14) are met, the court

shall dismiss the proceedings after the hearing described in Subsection (15)(a).

(17) (a) (i) The order of commitment shall designate the period for which the patient
shall be treated.
(i1)) When the patient is not under an order of commitment at the time of the hearing,

[that] the period for which the patient shall be treated may not exceed six months without

[benefitof] a review hearing.

(ii1) Upon [such] a review hearing, [tobe] commenced [priorto-theexpiratronrof-the
previous-order| before the day on which the previous order expires, an order for commitment

may be for an indeterminate period, if the court finds by clear and convincing evidence that the
required conditions described in Subsection [(16)] (15)(a) will last for an indeterminate period.

(b) The court shall:

(1) maintain a current list of all patients under [its] the court's order of commitment[-
Fhattstshalt-bereviewed|;

(i1) review the list to determine those patients who have been under an order of

commitment for the designated period[—Atteasttwo-weeksprior-to-theexpiratronofthe]; and
(ii1) at least 30 days before the day on which the designated period of any order of

commitment [stth-meffect] expires, [thecourtthatentered-the-origmat-ordershal] inform the

appropriate local mental health authority or [1ts] the local mental health authority's designee of

the expiration.
(c) (1) The local mental health authority or [ts] the local mental health authority's

designee that is responsible for a patient under an order of commitment for a designated period

of time shall [immediatety reexamine] examine the reasons upon which the order of
commitment was based[—fthetocalmentatheatth-authorityoritsdestgnee-determines-that-the

U1IU U U y & dl U U TUITYE N cl Ul dl ¥ [Jd U
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741  through(14):] in accordance with Section 62A-15-636 and immediately upon receiving the
742  information described in Subsection (17)(b)(i1).
743 (i1) The local mental health authority or the local mental health authority's designee

744  responsible for a patient under an order of commitment for an indeterminate period shall

745  examine the reasons upon which the order of commitment was based in accordance with

746  Section 62A-15-636 and at least every six months.
747 i i
748
749
750
751
752
753
754
755
756
757
758
759

760 (d) (1) If, after examination, the local mental health authority or the local mental health

761  authority's designee determines that continued commitment of a patient is justified, the local

762  mental health authority or the local mental health authority's designee shall send a written

763  report of the determination to the court that issued the original order of commitment.

764 (11) The local mental health authority or the local mental health authority's designee

765  shall notify, in writing, the patient and all counsel of record:

766 (A) of the reasons for the determination under Subsection (17)(d)(i); and

767 (B) that the patient may request a review hearing by making a request to the court.
768 (111) Upon receipt of the request described in Subsection (17)(d)(i1)(B), the court shall
769  immediately:

770 (A) appoint two designated examiners; and

771 (B) proceed in accordance with Subsections (7) through (13).
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(e) If the local mental health authority or the local mental health authority's designee

determines after examination of a patient that the conditions justifying commitment of the

patient no longer exist, the local mental health authority or the local mental health authority's

designee shall release the patient from custody or jurisdiction of the local mental health

authority and immediately report the release to the court.

(f) (1) If the local mental health authority or the local mental health authority's designee

determines after examination of a forensic-track patient that the forensic-track patient will be

eligible for discharge at a future date, the local mental health authority or the local mental

health authority's designee shall notify the following persons that the forensic-track patient will

be discharged at least 60 days before the day on which the local mental health authority or the

local mental health authority's designee authorizes the forensic-track patient will be discharged:

(A) the court that adjudicated the forensic-track patient incompetent to proceed or not

ouilty by reason of insanity;

(B) the court that originally ordered the forensic-track patient be civilly committed; and
(C) all counsel of record in the cases described in Subsections (17)(f)(1)(A) and (B).
(11) (A) After receiving the notice described in Subsection (17)(f)(i), the court or

counsel of record may request a risk assessment of the forensic-track patient be completed by a

designated examiner or a qualified examiner at the court or counsel's expense.

(B) If the court or counsel of record requests a risk assessment of the forensic-track

patient, the court or counsel shall, within 15 days after the day on which the court or counsel

receives the notice described in Subsection (17)(£)(1), notify all other persons described in

Subsection (17)()(i) of the request.

(ii1) (A) The designated examiner or a qualified examiner shall complete the risk

assessment and submit the risk assessment to the court or counsel who requested the risk

assessment within 30 days after the day on which the designated examiner or other qualified

examiner is retained by the court or counsel of record.
(B) The risk assessment described in Subsection (17)(f)(ii1)(A) shall include the

designated examiner's or qualified examiner's name and qualifications, a brief summary of all

data and other information the designated examiner or qualified examiner relied upon in

completing the risk assessment, and the compensation to be paid to the designated examiner or

qualified examiner for the risk assessment.
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(iv) After receiving the risk assessment, the court or counsel of record shall:

(A) immediately notify the persons described in Subsection (17)(f)(1) of receipt of the

risk assessment; and

(B) provide each of the persons described in Subsection (17)(f)(1) a copy of the risk

assessment.

(v) (A) The court shall conduct a hearing on the issue of discharge of the forensic-track

patient within 15 days after the day on which the court receives a copy of the risk assessment.

(B) The court may reschedule the hearing for good cause if the rescheduling does not

unreasonably extend the forensic-track patient's anticipated date of discharge.

(vi) (A) If, after the hearing described in Subsection (17)(f)(v), the court determines

that the conditions justifying commitment of the forensic-track patient no longer exist, the

court shall order the forensic-track patient be discharged.

(B) If, after the hearing described in Subsection (17)(f)(v), the court determines that the

conditions justifying commitment of the forensic-track patient will not exist on the

forensic-track patient's anticipated date of discharge, the court shall order the forensic-track

patient be discharged on the forensic-track patient's anticipated date of discharge.

(C) If, after the hearing described in Subsection (17)(f)(v), the court determines that

commitment of the forensic-track patient is justified, the court shall order the commitment

continue in accordance with Subsection (17)(a).

(vii) (A) If counsel of record for a forensic-track patient does not enter a renewed

appearance within 10 days after the day on which the notice described in Subsection (17)(f)(1)

1s sent, the court shall appoint counsel for the forensic-track patient in accordance with
Subsection (13).
(B) For purposes of Subsections (17)(f)(ii1) through (vi), counsel appointed under

Subsection (17)()(vii)(A) is deemed to have received the notice described in Subsection

(17)(f)(1) on the day on which the counsel is appointed by the court.

(viil) The process described in this Subsection (17)(f):

(A) may not delay a forensic-track patient's anticipated date of discharge under
Subsection (17)(f)(1); or

(B) prohibit a forensic-track patient's release under Subsection (17)(e).

(18) (a) Any patient committed as a result of an original hearing or a patient's legally
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designated representative who is aggrieved by the findings, conclusions, and order of the court

entered in the original hearing has the right to a new hearing upon a petition filed with the court

within 30 days [of theentryofthecourtorder] after the day on which the court enters the order.

(b) The petition described in Subsection (18)(a) must allege error or mistake in the

findings, in which case the court shall appoint three impartial designated examiners previously
unrelated to the case to conduct an additional examination of the patient.

(c) The new hearing shall, in all other respects, be conducted in the manner otherwise
permitted.

(19) [€osts] Unless otherwise specified, the county in which the proposed patient
resides or is found shall pay the costs of all proceedings under this section [shattbepardbythe

County I wnreir tne pProposcapatet CSIACS O S il'i

(20) As provided in Section 31A-22-651, a health insurance provider may not deny an

insured the benefits of the insured's policy solely because the health care that the insured

receives is provided under a court order for civil commitment.

Section 8. Section 62A-15-632 is amended to read:

62A-15-632. Circumstances under which conditions justifying initial involuntary
commitment shall be considered to continue to exist.

(1) After an individual is involuntarily committed to the custody of a local mental
health authority under Subsection 62A-15-631[+6)](15)(a), the conditions justifying
commitment under [thatsubseetiont] Subsection 62A-15-631(15)(a) shall be considered to

continue to exist, for purposes of continued treatment under Subsection 62A-15-631(17) or

conditional release to a less restrictive environment under Section 62A-15-637, unless:

(a) the court terminates the civil commitment through a review hearing; or
(b) the local mental health authority or a designee of the local mental health authority
with custody over the patient [discharges] releases the patient and provides notice of the

[diseharge] release to the court, as described in [Stubseetrons-62A=15=63HtHte)and
62A=15-637¢2)] Subsection 62A-15-631(17)(e).

(2) A patient whose treatment is continued or who is conditionally released to a less

restrictive environment under Section 62A-15-637 shall be maintained in the least restrictive

environment available that can provide the patient with the treatment that is adequate and

appropriate.

-28 -



865
866
867
868
869
870
871
872
873
874
875
876
877
878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893
894
895

03-05-20 11:26 AM H.B. 481

(3) Except for on an individualized showing of good cause, a court may not terminate a

civil commitment through a review hearing if the patient:
(a) is under a conditional release agreement; and
(b) does not appear at the review hearing.
Section 9. Section 62A-15-636 is amended to read:
62A-15-636. Periodic review.
(1) Each local mental health authority or [ts] the local mental health authority's

designee shall, as frequently as practicable, examine or cause to be examined every [person

hetd] patient who is committed to the local mental health authority.

(2) A local mental health authority or the local mental health authority's designee shall

proceed in accordance with Subsection 62A-15-631(17) if the local mental health authority or

the local mental health authority's designee:

(a) determines after examination that the conditions justifying a patient's commitment

no longer exist; or

(b) anticipates after examination that a forensic-track patient will be eligible for

discharge at a future date.
Section 10. Section 62A-15-637 is amended to read:

62A-15-637. Release of patient to receive other treatment -- Placement in more or
less restrictive environment -- Procedures.

(1) A local mental health authority or a designee of a local mental health authority may
conditionally release an improved patient to a less restrictive [treatment] environment when:

(a) the authority specifies the less restrictive treatment; and

(b) the patient agrees in writing to the less restrictive [treatment] environment.
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896
897
898 [(3] (2) (a) A local mental health authority or a designee of a local mental health

899  authority is authorized to issue an order for the immediate placement of a current patient into a
900  more restrictive environment, if:

901 (1) the local mental health authority or a designee of a local mental health authority has
902  reason to believe that the patient's current environment is aggravating the patient's mental

903 illness; or

904 (i1) the patient has failed to comply with the specified treatment plan to which the
905  patient agreed in writing.

906 (b) An order for a more restrictive environment shall:

907 (1) state the reasons for the order;

908 (i1) authorize any peace officer to take the patient into physical custody and transport

909 the patient to a facility designated by the local mental health authority;

910 (ii1) inform the patient of the right to a hearing, the right to appointed counsel, and the
911  other procedures described in Subsection 62A-15-631[t+)](13); and
912 (iv) [priorto] before or upon admission to the more restrictive environment, or upon

913  imposition of additional or different requirements as conditions for continued conditional

914  release from inpatient care, [coptesof-theordershatlt] be delivered to:

915 (A) the patient;

916 (B) the person in whose care the patient is placed;

917 (C) the patient's counsel of record; and

918 (D) the court that entered the original order of commitment.

919 (c) (1) If the patient [was] is in a less restrictive environment for more than 30 days and

920  is aggrieved by the change to a more restrictive environment, the patient or the patient's

921  representative may request a hearing within 30 days [ofthechange] after the day on which the

922  change is made.

923 (i1) Upon receiving the request described in Subsection (2)(c)(i), the court shall

924  immediately appoint two designated examiners and proceed pursuant to Section 62A-15-631,
925  with the exception of Subsection 62A-15-631[t+6)](15), unless, by the time set for the hearing,

926  the patient is returned to the less restrictive environment or the patient withdraws the request
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for a hearing, in writing.

(d) The court shall:

(1) make findings regarding whether the conditions described in Subsections [(3)]
(2)(a) and (b) were met and whether the patient is in the least restrictive environment that is
appropriate for the patient's needs; and

(i1) designate, by order, the environment for the patient's care and the period for which
the patient shall be treated, which may not extend beyond expiration of the original order of
commitment.

[H] 3) [Nothmgeontamedmthts] This section [prevents] does not prevent a local
mental health authority or [1ts] the local mental health authority's designee[;pursuantto-Sectron
62A=15=636;] from releasing or discharging a patient from commitment [or] in accordance with

Section 62A-15-631 or from placing a patient in an environment that is less restrictive than that

ordered by the court.

Section 11. Section 62A-15-643 is amended to read:

62A-15-643. Confidentiality of information and records -- Exceptions -- Penalty.

(1) All certificates, applications, records, and reports made for the purpose of this part,
including those made on judicial proceedings for [mvetuntary| civil commitment, that directly
or indirectly identify a patient or former patient or an individual whose commitment has been
sought under this part, shall be kept confidential and may not be disclosed by any person

[exceptmsofaras] unless:

(a) the individual identified or [hts] the individual's legal guardian, if any, or, if a

minor, [hts] the individual's parent or legal guardian [shattconsent], consents to disclosure;

(b) disclosure may be necessary to [earryouttheprovistonsof]:
(1) carry out the provisions of this part[;er{i)] or Section 53-10-208.1; or

(11) assist a mental health officer or peace officer to locate and transport to a treatment

facility or behavioral health receiving center an individual who:

(A) is under a court order for civil commitment or assisted outpatient treatment;

(B) has missed two or more court-ordered review hearings relating to the order
described in Subsection (1)(a)(i1)(A); and

(C) if untreated, is likely to experience deterioration in a mental condition that results

in the individual being a danger to self or others; or
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(c) a court [may-direet;uponrtts] directs disclosure, upon the court's determination that

disclosure is necessary for the conduct of proceedings before [1t;] the court and that failure to

make the disclosure would be contrary to the public interest.

(2) A person who knowingly or intentionally discloses any information not authorized
by this section is guilty of a class B misdemeanor.

Section 12. Section 77-15-2 is amended to read:

77-15-2. Definitions.

As used in this chapter:

(1) "Brain injury" means the same as that term is defined in Section 62A-5-101.

[(D] (2) "Competency evaluation" means an evaluation conducted by a forensic
evaluator to determine if an individual is competent to stand trial.

[t2)] 3) "Competent to stand trial" means that a defendant has:

(a) arational and factual understanding of the criminal proceedings against the
defendant and of the punishment specified for the offense charged; and

(b) the ability to consult with the defendant's legal counsel with a reasonable degree of
rational understanding in order to assist in the defense.

[3)] (4) "Department" means the Department of Human Services.

[6H] (5) "Forensic evaluator" means a licensed mental health professional who [1s]:

(a) is not involved in the defendant's treatment; [and]

(b) is trained and qualified [by-the-department] to conduct a competency evaluation, a

restoration screening, and a progress toward competency evaluation[:] based on knowledge,

experience, or education relating to:

(1) intellectual functioning, psychopathology, or other similar conditions; and

(i1) the legal system and the rights of a defendant in a criminal trial; and

(¢) demonstrates ongoing education and training relating to forensic mental health in

accordance with rules established by the department in accordance with Title 63G, Chapter 3,

Utah Administrative Rulemaking Act.

[65] (6) "Incompetent to proceed" means that a defendant is not competent to stand

trial as a result of a mental illness, intellectual disability, brain injury, or a related condition.

(7) "Intellectual disability" means the same as that term is defined in Section
78A-6-105.
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989 (8) "Mental illness" means the same as that term is defined in Section 62A-15-602.

990 [€67] (9) "Petition" means a petition to request a court to determine whether a defendant
991 is competent to stand trial.

992 [€H] (10) "Progress toward competency evaluation" means an evaluation to determine
993  whether an individual who is receiving restoration treatment is:

994 (a) competent to stand trial;

995 (b) incompetent to proceed but has a substantial probability of becoming competent to
996  stand trial in the foreseeable future; or

997 (c) incompetent to proceed and does not have a substantial probability of becoming

998  competent to stand trial in the foreseeable future.

999 (11) "Related condition" means the same as that term is defined in Section 78 A-6-105.
1000 [€8)] (12) "Restoration screening" means an assessment of an individual determined to

1001  be incompetent to stand trial for the purpose of determining the appropriate placement and

1002  restoration treatment for the individual.

1003 [€9] (13) "Restoration treatment" means training and treatment that is:

1004 (a) provided to an individual who is incompetent to proceed;

1005 (b) tailored to the individual's particular impairment to competency; and
1006 (c) limited to the purpose of restoring the individual to competency.

1007 Section 13. Section 77-15-3 is amended to read:

1008 77-15-3. Petition for inquiry regarding defendant -- Filing -- Contents.
1009 (1) When a defendant charged with a public offense [orserving-asentenceof

1010  mprisonmentts] may be incompetent to proceed, [amrmdtvidual-desertbed-m-Subsectron(2)h)
1011  mayfileapetition] a petition shall be filed in the district court of the county where the charge

1012 is pending [or-where-the-defendanttsconfined).

1013 (2) (a) The petition shall contain:

1014 (i) a certificate that [1t] the petition is filed in good faith and on reasonable grounds to
1015  believe the defendant is incompetent to proceed[—Fhepetitionshat-contamn]; and

1016 (i) arecital of the facts, observations, and conversations with the defendant that have

1017  formed the basis for the petition.
1018 (b) If filed by defense counsel, the petition may not disclose information in violation of

1019  the attorney-client privilege.
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[(b)] (c) The petition may be based upon knowledge or information and belief and may
be filed by the defendant, any person acting on behalf of the defendant, the prosecuting
attorney, or any person having custody or supervision over the defendant.

Section 14. Section 77-15-3.5 is amended to read:

77-15-3.5. Incompetent to proceed in misdemeanor cases.

(1) When a defendant charged with a misdemeanor [ts] may be incompetent to

proceed, a petition [may] shall be filed [mthe-distrretcourtof thecounty-where-thecharge s
pendingor-where-the-defendant tsconfined] in accordance with Section 77-15-3.

(2) If the most severe charge against a defendant is a misdemeanor and the defendant is

adjudicated by a court as incompetent to proceed:

(a) the department shall provide restoration treatment to the defendant; and

(b) the court may refer the defendant to pretrial diversion services, upon agreement of
the prosecution and defense counsel.

(3) Unless the prosecutor or another individual indicates that civil commitment

proceedings will be initiated under Subsection 77-15-6(5)(c), a court shall release a defendant
who is incompetent to proceed if:

(a) the most severe charge against the defendant is no more severe than a class B
misdemeanor;

(b) more than [68] 30 days have passed after the day on which the court adjudicated the
defendant incompetent to proceed; and

(c) the defendant has not been restored to competency.

(4) A court may dismiss the charges against a defendant who [was] is released under
Subsection (3).

Section 15. Section 77-15-4 is amended to read:

77-15-4. Court may raise issue of competency at any time -- Findings regarding
competency.

(1) The court in which a charge is pending may raise the issue of a defendant's
competency at any time.

(2) Ifraised by the court, the court shall:

(a) permit counsel for each party to address the issue of competency[:]; and

(b) make a finding regarding whether there is a bona fide doubt as to the defendant's
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1051 competency to stand trial.

1052 Section 16. Section 77-15-5 is amended to read:

1053 77-15-5. Order for hearing -- Stay of other proceedings -- Examinations of
1054  defendant -- Scope of examination and report.

1055 (1) A court in which criminal proceedings are pending shall stay all criminal

1056  proceedings, if:

1057 (a) a petition is filed under Section 77-15-3 or 77-15-3.5; or

1058 (b) the court:

1059 (1) raises the issue of the defendant's competency under Section 77-15-4[:]; and

1060 (i1) makes a finding that there is a bona fide doubt as to the defendant's competency to
1061  stand trial under Section 77-15-4.

1062 (2) The court in which the petition described in Subsection (1)(a) is filed:

1063 (a) shall inform the court in which criminal proceedings are pending of the petition, if

1064  the petition is not filed in the court in which criminal proceedings are pending;

1065 (b) shall review the allegations of incompetency;

1066 (c) may hold a limited hearing solely for the purpose of determining the sufficiency of
1067  the petition, if the court finds the petition is not clearly sufficient on [tts] the petition's face;
1068 (d) shall hold a hearing, if the petition is opposed by either party; and

1069 (e) may not order an examination of the defendant or order a hearing on the mental

1070  condition of the defendant unless the court finds that the allegations in the petition raise a bona

1071  fide doubt as to the defendant's competency to stand trial[;and]

1072 (3) The parties' stipulation to a bona fide doubt about the defendant's competency to

1073  stand trial may not take the place of a petition under this section.

1074 [€D] (4) (a) [tf] If the court finds that [the-allegattonsratse] there is a bona fide doubt as
1075  to the defendant's competency to stand trial, the court shall order[+1)] the department to have
1076  [thedefendantevatuatedby| one or two forensic evaluators complete a competency evaluation
1077  for the defendant in accordance with Subsection (4)(b).

1078 (b) The court shall order the department to have the defendant evaluated by one

1079  forensic evaluator|;1
1080  unless:
1081
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1082

1083

1084

1085 [(A)] (1) the defendant is charged with a capital felony; or

1086 [(B)] (i1) the defendant is charged with a felony [buttsnotcharged-with] that is not a

1087  capital felony, and the court determines, based upon the allegations in the petition, that good
1088  cause exists to order a second competency evaluation [tsnecessary;and].
1089 [GiD—the-defendantto-be-evaluated-by-anadditional-forenstceva

1090
1091
1092

1093 (c) (1) This section does not prohibit a party from seeking an additional forensic

1094  evaluator to conduct a competency evaluation of the defendant.

1095 (11) If a party seeks an additional competency evaluation under this Subsection (4)(c),
1096  the party shall:

1097 (A) select the additional forensic evaluator; and

1098 (B) pay the costs of the additional forensic evaluator.

1099 (d) The parties' stipulation to a bona fide doubt about the defendant's competency to

1100  stand trial may not take the place of a competency evaluation ordered under this Subsection (4).

1101 [3)] (5) (a) If the petition or other information sufficiently raises concerns that the
1102  defendant may have [mnteHectual-ordevelopmental-disabtititres] an intellectual disability, a

1103  brain injury, or a related condition, at least one forensic evaluator who is experienced in

1104  [mteHectuat-ordevelopmentatdisability] assessments of intellectual disabilities, brain injuries,

1105  or related conditions shall conduct a competency evaluation.

1106 (b) The petitioner or other party, as directed by the court or requested by the

1107  department, shall provide to the forensic evaluator nonmedical information and materials
1108  relevant to a determination of the defendant's competency, including the charging document,
1109 arrest or incident reports pertaining to the charged offense, and known criminal history

1110 f sand-treatments].

1111 (c) For purposes of a competency evaluation, a [courtmayorder-thatcustodtans]|
1112 custodian of mental health records pertaining to the defendant [provide-thoserecords],
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including the defendant's prior mental health evaluations or records relating to the defendant's

substance use disorder, may provide the records to:
(1) with the defendant's consent, [to] a forensic evaluator [withouttheneed-forconsent
of thedefendant:]| or the department upon the department's request; or

(i1) a forensic evaluator by court order.

(d) A court order under Subsection (5)(c) shall include a protective order that expires

30 days after the day on which:

(1) the defendant is found guilty;

(11) the defendant enters a guilty plea; or

(111) the court sentences the defendant.

(e) Except as provided in Subsection (5)(f), the court shall order the forensic evaluator

to destroy all records subject to a protective order within the 30-day period described in
Subsection (5)(d).
(f) The court may extend the protective order described in Subsection (5)(d) if:

(1) (A) the court finds the defendant is incompetent to proceed with a substantial

probability that the defendant will become competent in the foreseeable future;

(B) the court commits the individual to the department for restoration treatment; and

(C) the court orders the records be maintained and used by the department only for

purposes of the defendant's restoration treatment; or

(11) (A) the court finds the defendant incompetent to proceed without a substantial

probability that the defendant will become competent in the foreseeable future;

(B) the prosecutor or another individual indicates to the court that the prosecutor or

individual will seek civil commitment of the defendant under Section 77-15-6; and

(C) the court orders the records be maintained and used only for purposes of examining

the defendant in connection with a petition for civil commitment.

[t)] (g) An order for a competency evaluation may not contain an order for any other

inquiry into the mental state of the defendant that is not described in Subsection (5)(a).

[(H] (6) Pending a competency evaluation, unless the court or the department directs
otherwise, the defendant shall be retained in the same custody or status that the defendant was

in at the time the [examimatton] competency evaluation was ordered.

[65] (7) In the conduct of a competency evaluation[;aprogresstowardcompetency
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1144  evaluatron;] and in a report to the court, [a] the forensic evaluator shall consider and address, in

1145  addition to any other factors determined to be relevant by the forensic evaluator:

1146 (a) the defendant's present ability to:
1147 (1) rationally and factually understand the criminal proceedings against the defendant;
1148 (i1) consult with the defendant's legal counsel with a reasonable degree of rational

1149  understanding in order to assist in the defense;

1150 (ii1) understand the charges or allegations against the defendant;
1151 (iv) communicate facts, events, and states of mind;
1152 (v) understand the range of possible penalties associated with the charges or allegations

1153  against the defendant;

1154 (vi) engage in reasoned choice of legal strategies and options;

1155 (vil) understand the adversarial nature of the proceedings against the defendant;

1156 (viii) manifest behavior sufficient to allow the court to proceed; and

1157 (ix) testify relevantly, if applicable;

1158 (b) the impact of [the] a mental [disorder-or] illness, intellectual disability, brain injury,

1159  orrelated condition, if any, on the nature and quality of the defendant's relationship with

1160  counsel;

1161 (c) if psychoactive medication is currently being administered:
1162 (1) whether the medication is necessary to maintain the defendant's competency; and
1163 (i1) whether the medication may have an effect on the defendant's demeanor, affect, and

1164  ability to participate in the proceedings; and

1165 (d) whether the defendant is exhibiting false or exaggerated physical or psychological
1166  symptoms relevant to the defendant's capacity to stand trial.

1167 [67] (8) If the forensic evaluator's opinion is that the defendant is incompetent to
1168  proceed, the forensic evaluator shall indicate in the report to the court:

1169 (a) the factors that contribute to the defendant's incompetency, including the nature of
1170  the defendant's mental [disorder-or] illness, intellectual [ordevetopmentat] disability, brain

1171  injury, or related condition, if any, and its relationship to the factors contributing to the

1172 defendant's incompetency; and
1173 (b) whether there is a substantial probability that restoration treatment [mray] will, in
1174  the foreseeable future, bring the defendant to competency to stand trial, or that the defendant
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1175  cannot become competent to stand trial in the foreseeable future.

1176 [€H] (9) (a) A forensic evaluator shall provide an initial report to the court and the
1177  prosecuting and defense attorneys within 30 days [of thereceiptofthecourt'sorder—The

1178  report] after the day on which the forensic evaluator receives the court's order, which shall

1179  inform the court of the examiner's opinion concerning the competency of the defendant to stand
1180  trial.

1181 (b) (1) If the forensic evaluator is unable to complete the report in the time specified in
1182  Subsection [7)] (9)(a), the forensic evaluator shall give written notice to the court.

1183 (i) A forensic evaluator who provides the notice described in Subsection [(7)] (9)(b)(1)
1184  shall receive a 15-day extension, giving the forensic evaluator a total of 45 days after the day
1185  on which the forensic evaluator received the court's order to conduct a competency evaluation
1186  and file a report.

1187 (ii1) The court may further extend the deadline for completion of the evaluation and

1188  report if the court determines that there is good cause for the extension.

1189 (iv) Upon receipt of an extension described in Subsection [(7)] (9)(b)(iii), the forensic
1190  evaluator shall file the report as soon as reasonably possible.

1191 [€8)] (10) Any written report submitted by a forensic evaluator shall:

1192 (a) identify the case ordered for evaluation by the case number;

1193 (b) state the forensic evaluator's name and qualifications;

1194 [(5)] (c) describe the procedures, techniques, and tests used in the examination [and],

1195  the purpose [erpurposes] for each, and the time spent by the forensic evaluator with the

1196  defendant for purposes of the examination;

1197 [te)] (d) state the forensic evaluator's clinical observations, findings, and opinions on
1198  each [tsstre

1199
1200  (7)(a) and (b);
1201 [t] (e) identify the sources of information used by the forensic evaluator and present

1202  the basis for the forensic evaluator's clinical findings and opinions|[:]; and

1203 (f) state the compensation to be paid to the forensic evaluator for the report.
1204 [(99] (11) (a) Any statement made by the defendant in the course of any competency

1205  examination, whether the examination is with or without the consent of the defendant, any

-30 .



1206
1207
1208
1209
1210
1211
1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227
1228
1229
1230
1231
1232
1233
1234
1235
1236

H.B. 481 03-05-20 11:26 AM

testimony by a forensic evaluator based upon the statement, and any other fruits of the
statement may not be admitted in evidence against the defendant in any criminal proceeding
except on an issue respecting mental condition on which the defendant has introduced

evidence[—Theevidence may be-admitted;, rowever;-where] unless the evidence is relevant to a

determination of the defendant's competency.

(b) Before examining the defendant, the forensic evaluator shall specifically advise the
defendant of the limits of confidentiality as provided under Subsection [(9] (11)(a).

[(1)] (12) (a) Upon receipt of the forensic evaluators' reports, the court shall set a date
for a competency hearing[—Thehearmgshatt-beheld] not less than [5] five and not more than
15 days after the day on which the court received the forensic evaluators' reports, unless for
good cause the court sets a later date.

(b) Any person directed by the department to conduct the competency evaluation may
be subpoenaed to testify at the hearing.

(c) (1) The court may call any forensic evaluator to testify at the hearing who is not
called by the parties.

(i1) If the court calls a forensic evaluator to testify, counsel for the parties may
cross-examine the forensic evaluator.

(d) (1) If the forensic evaluators are in conflict as to the competency of the defendant,
all forensic evaluators should be called to testify at the hearing if reasonably available.

(i1) A conflict in the opinions of the forensic evaluators does not require the
appointment of an additional forensic evaluator unless the court [determirres] finds good cause
for the appointment [to-benecessary].

[(tH] (13) (a) (i) A defendant shall be presumed competent to stand trial unless the

court, by a preponderance of the evidence, finds the defendant incompetent to proceed.

(i1)) The burden of proof is upon the proponent of incompetency at the hearing.

(b) An adjudication of incompetent to proceed does not operate as an adjudication of
incompetency to give informed consent for medical treatment or for any other purpose, unless
specifically set forth in the court order.

[(12)] (14) In determining the defendant's competency to stand trial, the court shall
consider the totality of the circumstances, which may include the testimony of lay witnesses, in

addition to the forensic evaluator's report, testimony, and studies.
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[(13)] (15) If the court finds the defendant incompetent to proceed:

(a) the court shall issue the order [desertbed-m] in accordance with Subsection
77-15-6(1), which shall:

(1) include findings addressing each of the factors in Subsection [5}] (7)(a);

(i1) include a transportation order, if necessary;

(i11)) be accompanied by the forensic evaluators' reports, any psychiatric, psychological,
or social work reports submitted to the court relative to the mental condition of the defendant,
and any other documents made available to the court by either the defense or the prosecution,
pertaining to the defendant's current or past mental condition; and

(iv) be sent by the court to the department; and

(b) the prosecuting attorney shall provide to the department:

(1) the charging document and probable cause statement, if any;

(i1) arrest or incident reports prepared by law enforcement and pertaining to the
charged offense; and

(ii1) additional supporting documents.

[(HH] (16) The court may make any reasonable order to ensure compliance with this
section.

[(+5)] (17) Failure to comply with this section does not result in the dismissal of
criminal charges.

Section 17. Section 77-15-6 is amended to read:

77-15-6. Commitment on finding of incompetency to stand trial -- Subsequent
hearings -- Notice to prosecuting attorneys.

(1) (a) Except as provided in Subsection (5), if after a hearing a court finds a defendant
[tobe] incompetent to proceed, the court shall [erder-the-defendantcommitted-to-the

department-forrestoratron-treatment: | determine, by a preponderance of the evidence, whether
the defendant is:

(1) incompetent to proceed, with a substantial probability that the defendant will

become competent in the foreseeable future; or

(11) incompetent to proceed, without a substantial probability that the defendant will

become competent in the foreseeable future.

(b) (1) If the court finds a defendant is incompetent to proceed under Subsection
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(1)(a)(1), the court shall order the defendant be committed to the department for restoration

treatment.

(11) If the court finds a defendant is incompetent to proceed under Subsection (1)(a)(ii),

the court shall proceed in accordance with Subsections (7) through (12).
[()] (c) (1) (A) Except as provided in Subsection (1)(c)(i)(B), the [fhe] court may

recommend but may not order placement of [the] a defendant[-—Fhe] who is found incompetent

to proceed under Subsection (1)(a)(1).
(B) The court may[;however;] order that the defendant be placed in a secure setting

rather than a nonsecure setting.

(i1) Following restoration screening, the department's designee shall designate and
inform the court of the specific placement and restoration treatment program for the defendant.

[te)] (d) Restoration treatment shall be of sufficient scope and duration to:

(1) restore the [mdtvidual] defendant to competency; or

(i1) determine whether the [mdrvidual] defendant can be restored to competency in the
foreseeable future.

[t] (e) A defendant whom a court determines is incompetent to proceed under
Subsection (1)(a)(i) may not be held for restoration treatment longer than:
(1) the time reasonably necessary to determine [whether-therets-asubstantrat

that the defendant cannot become competent to stand trial in the foreseeable future; and

(i1) the maximum period of incarceration that the defendant could receive if the
defendant were convicted of the most severe offense of the offenses charged.

(2) (a) A defendant who is receiving restoration treatment shall receive a progress
toward competency evaluation, by:

(1) a forensic evaluator, designated by the department; and

(i1) an additional forensic evaluator, if requested by a party and paid for by the
requesting party.

(b) (1) A forensic evaluator shall complete a progress toward competency evaluation
and submit a report within 90 days after the day on which the forensic evaluator receives the

commitment order from the department.

(i) If the forensic evaluator is unable to complete the report within the 90 [days] day
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period described in Subsection (2)(b)(i), the forensic evaluator shall provide to the court and

counsel a summary progress statement that informs the court that additional time is necessary
to complete the report, in which case the examiner shall have up to an additional 45 days to
provide the full report.
(c) The report shall:
[(hassess-whethe
psychotogieat symptoms;]

[tD] (1) describe any diagnostic instruments, methods, and observations used by the

[examiner]| evaluator to make the determination;

(11) describe the defendant's current mental illness, intellectual disability, brain injury,

or related condition, if any;

[6¥D] (iil) assess what progress the defendant has made toward competency restoration,

with respect to the factors identified by the court in [1ts] the court's initial order;

andneed-for-treatment; tfany;and

(iv) assess whether the defendant can reasonably be restored to competency in the

foreseeable future given the current restoration treatment being provided and the facility or

program's capacity to provide appropriate restoration treatment for the defendant;

[tv1rD)] (v) assess [thetikelthood-of restorationtocompetency;| the amount of time

estimated to achieve competency, or the amount of time estimated to determine whether

restoration to competency may be achieved|:]; and

(vi) assess whether the defendant is exhibiting false or exaggerated physical or

psychological symptoms and state the evaluator's opinion on the impact of any false or

exaggerated symptoms on the defendant's competency to stand trial.

(3) (a) The court on [1ts] the court's own motion or upon motion by either party or the

department may appoint an additional forensic evaluator to conduct a progress toward
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competency evaluation.

(b) If the court appoints an additional forensic evaluator upon motion of a party, that
party shall pay the costs of the additional forensic evaluator.

(4) (a) Within 15 days after the day on which the court receives [the] a forensic
evaluator's report of the progress toward competency evaluation, the court shall hold a hearing
to review the defendant's competency.

(b) At the hearing described in Subsection (4)(a), the burden of proving that the

defendant is [eompetent] incompetent to stand trial is on the proponent of [eompetency]

incompetency.
(c) Following the hearing described in Subsection (4)(a), the court shall determine by a

preponderance of evidence whether the defendant is:

[t@)] (i) competent to stand trial;

[t)] (i1) incompetent to proceed, with a substantial probability that the defendant
[may] will become competent in the foreseeable future; or

[te)] (iii) incompetent to proceed, without a substantial probability that the defendant
[mray] will become competent in the foreseeable future.

(5) (a) If, at any time, the court determines that the defendant is competent to stand
trial, the court shall:

(1) proceed with the trial or other procedures as may be necessary to adjudicate the
charges; and

(i1) order that the defendant be returned to the placement and status that the defendant
was in at the time when the petition for the adjudication of competency was filed or raised by

the court, unless the court determines that a [different] placement of the defendant in a less

restrictive environment is more appropriate.
(b) If the court determines that the defendant is [motecompetent] incompetent to
proceed [butthat-therets] with a substantial probability that the defendant [may] will become

competent in the foreseeable future, the court may order that the defendant remain committed
to the department or the department's designee for the purpose of restoration treatment.

(c) (1) If the court determines that the defendant is incompetent to proceed [and-that
there-tsmot] without a substantial probability that the defendant [may] will become competent

in the foreseeable future, the court shall order the defendant released from commitment to the
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department, unless the prosecutor or another individual informs the court that civil

commitment proceedings [pursuantto] in accordance with Title 62A, Chapter 5, Services for
People with Disabilities, or Title 62A, Chapter 15, Substance Abuse and Mental Health Act,

will be initiated.

(i1) [Fhese] The civil commitment proceedings described in this Subsection (5)(c) must

be initiated by a petition filed within seven days after the day on which the court makes the

determination described in Subsection (4)(c), unless the court finds that there is good cause to
delay the initiation of the civil commitment proceedings.
(iii) The court may order the defendant to remain [rthecommitmentof| committed to

the department until the civil commitment proceedings described in this Subsection (5)(c)

conclude.

(iv) If the defendant is civilly committed, the department shall [notify]| provide notice
to the [cotrt thatadjudieated-the-defendant-meompetenttoproceed] persons described in
Subsection 62A-15-631(17)(f)(i) that the defendant will be discharged at least [18] 60 days

before [anyretease-of thecommitted-mdtvidual] the day on which the department anticipates
the defendants will be discharged.

(6) If a court, under Subsection (5)(b), extends a defendant's commitment, the court
shall schedule a competency review hearing for the earlier of:

(a) the department's best estimate of when the defendant may be restored to
competency; or

(b) three months after the day on which the court determined under Subsection (5)(b)
to extend the defendant's commitment.

(7) If a defendant is [meteompetent] incompetent to proceed by the day of the
competency review hearing that follows the extension of a defendant's commitment, a court
shall:

(a) except for a defendant charged with crimes listed in Subsection (8), order a
defendant:

(1) released; or

(i1) temporarily detained pending civil commitment proceedings under the same terms
as described in Subsection (5)(¢); and

(b) terminate the defendant's commitment [tothedepartment] for restoration treatment.

- 45 -



1392
1393
1394
1395
1396
1397
1398
1399
1400
1401
1402
1403
1404
1405
1406
1407
1408
1409
1410
1411
1412
1413
1414
1415
1416
1417
1418
1419
1420
1421
1422

H.B. 481 03-05-20 11:26 AM

(8) If the defendant has been charged with aggravated murder, murder, attempted
murder, manslaughter, or a first degree felony and the court determines that the defendant is
making reasonable progress towards restoration of competency at the time of the hearing held
pursuant to Subsection (6), the court may extend the commitment for a period not to exceed [9]
nine months for the purpose of restoration treatment, with a mandatory review hearing at the
end of the [9=month] nine-month period.

(9) If at the [9=month] nine-month review hearing described in Subsection (8), the
court determines that the defendant is [metcompetent] incompetent to proceed, the court shall:

(a) order the defendant, except for a defendant charged with aggravated murder or
murder, to be:

(1) released; or

(i1) temporarily detained pending civil commitment proceedings under the same terms
as provided in Subsection (5)(c); and

(b) terminate the defendant's commitment to the department for restoration treatment.

(10) If the defendant has been charged with aggravated murder or murder and the court
determines that the defendant is making reasonable progress towards restoration of competency
at the time of the [9=month| nine-month review hearing described in Subsection (8), the court
may extend the commitment for a period not to exceed 24 months for the purpose of restoration
treatment.

(11) If the court extends the defendant's commitment term under Subsection (10), the
court shall hold a hearing no less frequently than at 12-month intervals following the extension
for the purpose of determining the defendant's competency status.

(12) If, at the end of the 24-month commitment period described in Subsection (10),
the court determines that the defendant is [motecompetent] incompetent to proceed, the court
shall:

(a) order the defendant to be:

(1) released; or

(i1) temporarily detained pending civil commitment proceedings under the same terms
as provided in Subsection (5)(c); and

(b) terminate the defendant's commitment [to-the-department] for restoration treatment.

(13) Neither release from a pretrial incompetency commitment under the provisions of
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1423 this section nor civil commitment requires dismissal of criminal charges. The court may retain
1424 jurisdiction over the criminal case and may order periodic reviews.

1425 (14) A defendant who is civilly committed pursuant to Title 62A, Chapter 5, Services
1426  for People with Disabilities, or Title 62A, Chapter 15, Substance Abuse and Mental Health
1427  Act, may still be adjudicated competent to stand trial under this chapter.

1428 (15) (a) The remedy for a violation of the time periods specified in this section, other
1429  than those specified in Subsection (5)(c), (7), (9), or (12), shall be a motion to compel the
1430  hearing, [or] mandamus, but not release from detention or dismissal of the criminal charges.
1431 (b) The remedy for a violation of the time periods specified in Subsection (5)(c), (7),
1432 (9), or (12), or is not dismissal of the criminal charges.

1433 (16) In cases in which the treatment of the defendant is precluded by court order for a
1434  period of time, that time period may not be considered in computing time limitations under this
1435  section.

1436 (17) (a) At any time that the defendant becomes competent to stand trial, the clinical
1437  director of the hospital, the department, or the department's designee shall certify that fact to
1438  the court.

1439 (b) The court shall conduct a competency review hearing:

1440 (1) within 15 working days after the day on which the court receives the certification
1441  described in Subsection (17)(a); or

1442 (i1) within 30 working days after the day on which the court receives the certification
1443  described in Subsection (17)(a), if the court determines that more than 15 working days are
1444  necessary for good cause related to the defendant's competency.

1445 (18) The court may order a hearing or rehearing at any time on [1its] the court's own
1446  motion or upon recommendations of the clinical director of the hospital or other facility or the
1447  department.

1448 (19) Notice of a hearing or rehearing on competency to stand trial shall be given to the

1449  prosecuting attorney and all counsel of record as described in Subsection

1450  62A-15-631(A7N)HA)C). [Hthehearmgtsheldimrthecounty-where-the-defendant tscontined;

1451 rottee-shattalsobegivento-the prosecutingattorney-for-thatcounty:|
1452 Section 18. Section 77-16a-302 is amended to read:
1453 77-16a-302. Individuals found not guilty by reason of insanity -- Disposition --
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Discharge.
(1) (a) Upon a verdict of not guilty by reason of insanity, the court shall conduct a

hearing within 10 days after the day on which the verdict is reached to determine whether the

defendant currently has a mental illness.

(b) [The] At the hearing, defense counsel and prosecutors may request further
evaluations and present testimony from those examiners.

(2) After the hearing and upon consideration of the record, the court shall order the
defendant committed to the department if [tt] the court finds by clear and convincing evidence
that:

(a) the defendant has a mental illness; and

(b) because of that mental illness the defendant presents a substantial danger to self or
others.

(3) (a) The period of commitment described in Subsection (2) may not exceed the
period for which the defendant could be incarcerated had the defendant been convicted and

received the maximum sentence for the crime of which the defendant was accused. [Atthe

(b) If a defendant's period of commitment is set to expire under the circumstances

described in Subsection (3)(a), the department shall provide notice to the persons described in
Subsection 65A-15-631(17)(f)(1) that the defendant will be discharged at least 60 days before

the day on which the defendant's period of commitment is set to expire.

(¢) The prosecutor or another individual shall indicate to the court within 30 days after

the day on which the prosecutor or other individual receives the notice described in Subsection

(3)(b) whether civil commitment proceedings in accordance with Title 62A, Chapter 5,
Services for People with Disabilities, or Title 62A, Chapter 15, Substance Abuse and Mental
Health Act, will be initiated.

(d) The civil commitment proceedings described in Subsection (3)(c) shall be initiated

within the 60-day period described in Subsection (3)(b), unless the court finds good cause to

delay the initiation of the civil commitment proceedings.

(e¢) The court may order the defendant remain in the custody of the department during

the civil commitment proceedings described in Subsection (3)(c) if the court finds the

- 48 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=65a-15-631&session=2020GS

03-05-20 11:26 AM H.B. 481

1485  circumstances described in Subsection 62A-15-631(3) exist.
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